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SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL Nos.5 9 8  an d  1 4 5 1  OF 2 0 0 6  

 

COMMON JUDGMENT:  

 These appeals are preferred, by the appellants, who are 

the accused and the com plainant  respect ively, before the lower 

court , aggrieved by the Judgm ent , dated 15.04.2006, passed in 

C.C.No.7 of 2001, by the Court  of Special Judge for SPE & ACB 

Cases, Nellore, by vir tue of which the t r ial court  convicted  

accused No. 1, for the offence under Sect ion 13(2)  r / w 13(1) (c)  

& (d)  of The Protect ion of Corrupt ion Act , 1988 ( for short , “ the 

Act ” )  and  sentenced them  to undergo Sim ple I m prisonm ent  for 

a period for one year, besides paym ent  of fine of Rs.500/ -   and 

in default , to suffer sim ple im prisonm ent  for one m onth. Case 

against  accused No. 2 was abated due to his death. Accused no. 

3 and 4 having been found not  guilty, were acquit ted. 

 
2. The facts of the case, as per the com plaint , br iefly, are as 

follows:  

 A1 is the Adm inist rat ive Officer in the office of DM & HO, 

Nellore, from  04.11.1995 to 12.09.1998 and he was in charge of 

the stores and was personally responsible for the 

shortage/ excess and m isappropriat ion of the stocks. A2 is a 

Senior Assistant  in the sam e office from  17.40.1993 to 

03.11.1998 and he had to m aintain the stores, files,  receive the 

stocks of indents placed, m aintenance of stock registers and 

preparat ion of requirem ents and purchase orders. A3, the 

Pharm acist ,  was on deputat ion to work in the stores of DM & HO 

Office from  08.08.1997 to 20.10.1998. A4 is a Radiographer 



 4 

 

worked in the stores of DM & HO Office from  08.08.1997 to 

20.10.1998 and all four of them  are responsible for the stocks in 

the stores of DM & HO.  

 On 12.01.1998, one lakh Cot r im axasole tablets were 

received by DM & HO Nellore from  M/ s.Mega Health Care, 

Hyderabad, vide I nvoice No.365, dated 31.12.1997. I ts total cost  

was Rs.53,845/ - . On 23.01.1998 four lakh tablets of 

Cot r im axazole were received by the Stores of DM & HO Nellore 

from  M/ s.Mega Health Care, Hyderabad vide invoice No.374, 

dated 15.01.1998 and its total cost  was Rs.2,15,380/ - . The 

above tablets were issued to Prim ary Health Centers and 

Hospitals in Nellore Dist r ict  under issue vouchers. A1 to A4, with 

a dishonest  intent ion to m isappropriate the tablets, colluded 

together and m anipulated the office copies of issue vouchers, by 

showing excess num bers and entered the sam e in the stock 

registers, thereby causing a huge loss to the stores and as such 

com m it ted cr im inal m isconduct  and m isappropriat ion. On 

10.10.1998, the I nspector, ACB, conducted surprise check over 

the stores and found the variat ions and subm it ted a report  to the 

DG, ACB, Hyderabad. Regular enquiry was conducted and a case 

in Crim e No.14/ RCO-NLR/ 99 was registered.  

 During invest igat ion, the statem ents of witnesses were 

exam ined and perm ission was obtained for prosecut ing accused 

Nos.2 to 4;  no sanct ion was sought  for to prosecute A1 as he 

already ret ired from  service. After concluding the invest igat ion, 

charges were fram ed against  the accused for the offences under 

Sect ions 13(2)  r / w 13(1) (c)  & (d)  and under Sect ion 477(A)  of 
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I PC. The sam e were read over and explained to them , for which 

they pleaded not  guilty and claim ed to be t r ied.  During t r ial, on 

behalf of the prosecut ion, PWs.1 to 43 were exam ined, Exs.P1 to 

P100 m arked. Ex.D1 was m arked in the 161 CrPC statem ent  of 

PW21 during his cross-exam inat ion. The accused were 

quest ioned about  the incrim inat ing circum stances appearing 

against  them  in the evidence of prosecut ion witnesses, when 

they were exam ined under Sect ion 313 Cr.P.C. The accused 

denied the t ruth of the evidence of the prosecut ion witnesses.  

No oral or docum entary evidence was adduced on their  behalf. 

 
3. After considering the evidence and m aterial on record,  

the lower court  passed the im pugned judgm ent , convict ing the 

accused, as aforem ent ioned. 

 
4. Aggrieved by the said judgm ent , appeal viz., Crl.A.No.598 

of 2006 was preferred on the grounds that  the court  below erred 

in convict ing the appellant  and failed to appreciate the evidence 

properly. I t  should have seen from  the evidence that  the  

appellant  has exercised the required care and caut ion and he is 

burdened with the dut ies of supervising m ult ifar ious funct ions of 

num ber of staff m em bers. The court  below failed to appreciate 

that  it  was A2, who was ent rusted with the dut ies of exercising 

all supervisory powers over the stores. The court  below found 

that  the appellant  failed to check the office copy of the voucher 

available in the office, with the or iginal voucher available with  

various Hospitals, even if the duplicate vouchers cannot  be 

produced by A2, is erroneous;  it  ought  to have seen that  there 
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was no scope for entertaining such a suspicion, in view of the 

fact  that  the stocks have tallied with the ent r ies in the stock 

register.  

 
5. Crl.A.No.1451 of 2006 was filed by the com plainant  

aggrieved by the acquit tal of accused Nos.3 and 4, on the 

grounds that  the court  below failed to appreciate the evidence on 

record against  A3 and A4 with regard to their  com plicity, having 

held that  A1 guilty for the offences charged against  them . The 

court  below  erred in not  holding that  A3 and A4 are guilty for 

their  involvem ent  in m anipulat ing the vouchers. The court  below 

ought  to have seen that  A3 and A4 did not  let  in evidence to 

show that  there was a pract ice of preparing vouchers only at  the 

instance of A2 since A2 was not  alive as on the date of Tr ial. The 

court  below ought  to have seen that  A3 and A4 neither denied 

the collect ions nor put t ing inflated figures, which shows that  

they are aware and conscious of the falsity of figures. Hence, the 

court  below was not  r ight  in giving finding in favour of the A3 

and A4. 

 
6. Heard the counsel for the appellants and the Public 

Prosecutor appearing for the respondent .   

 
7. The counsel for the appellant  contends that  in spite of the 

fact  that  it  was accused No.2, who was incharge of the stores, 

the court  below convicted the appellant  for the offences under 

Sect ions 13(2)  r / w 13(1) (c)  & (d)  though the said sect ions are 

not  at t racted to the accused. 
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8. The Public Prosecutor, on the other hand, contends that  

according to Ex.P77, the appellant  is personally responsible for 

any shortage and m isappropriat ion of stocks and hence, when 

the shortage of stocks is proved, the appellant  would be liable 

for convict ion for the alleged offences. 

 
9. Keeping the above argum ents in view, the following points 

are fram ed for considerat ion:  

 

 1)  Whether the acts of the accused would 

at t ract  the offences alleged under Sect ions 13(2)  r / w 

13(1) (c)  & (d) . 

 

 2)  Whether the judgm ent  of the court  below 

can be sustained. 

 

 3)  To what  result .  

 

POI NT Nos.1  an d  2 :  -  

10. The charges fram ed against  the accused are two. The first  

charge is for com m it t ing cr im inal m isconduct  and 

m isappropriat ion punishable under Sect ions 13(2)  r / w 13(1) (c)  & 

(d)  and the second charge is for com m it t ing an offence 

punishable under Sect ion 477A of I PC. 

 
11. For quick reference, the above provisions are ext racted 

hereunder:  

 Sec.13: -  Crim inal m isconduct  by a public servant :  -  

 (1)… 

(c)  if he dishonest ly or fraudulent ly m isappropriates or 

otherwise converts for his own use any property ent rusted to 

him  or under his cont rol as a public servant  or allows any other 

person so to do;  or – 

(d)  if he, -  
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( i)  by corrupt  or illegal m eans, obtains for him self 

or for any other person any valuable thing or pecuniary 

advantage;  or 

( ii)  by abusing his posit ion as a public servant , 

obtains for him self or for any other person any valuable 

thing or pecuniary advantage, or  

( iii)  while holding office as a public servant , obtains 

for any person any valuable thing or pecuniary advantage 

without  any public interest ;   

…”  

  

12. I n order to br ing hom e the guilt  of the accused for the 

above charges, the prosecut ion should succeed in proving that  

the accused has dishonest ly m isappropriated or otherwise 

converted for his own use any property ent rusted to him  or 

under his cont rol as a public servant  or allows any other person 

to do so.  I t  also should prove, that  the accused, with an 

intent ion to defraud, dest royed or altered, m ut ilated or falsified 

any book, elect ronic record, paper, writ ing, valuable security or 

account , which belongs to or is in the possession of his em ployer 

or has been received by him  for or on behalf of his em ployer. I t  

should in the alternat ive prove that  the accused wilfully and with 

intent  to defraud, has m ade or abet ted the m aking of a false 

ent ry in the above resorted docum ents.  

 
13. PWs.3 to 7, 9 to 14, 16 to 21, 23 to 27, 29 are 

Pharm acists in Prim ary Health Cent res at  various places, who 

received the m edicines after enter ing the sam e in their  stock 

registers. The other witnesses are PW28, the Medical Officer, 

whose predecessor received m edicines from  DM & HO Office.  

He could not  state anything about  the issue of stock.  
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PW30 is the staff nurse in PHC, Mypadu, who spoke about  the 

receiving of the stock. Except  the invest igat ing officers, all other 

witnesses were exam ined, to test ify about  the receiving of the 

stock of m edicines and about  the variat ions found in the 

vouchers. All of them  invariably stated that  it  was accused No.2, 

who was incharge of the stores and who is responsible for 

issuing of vouchers. Regarding A3 and A4, all the witnesses 

stated that  they have acted under the inst ruct ions of A2. 

Considering the said fact ,  the lower court  acquit ted A3 and A4 

and since A2 died during the pendency of the case, case against  

him  abated. A1, who is the Adm inist rat ive Officer, was convicted 

for both the charges. Absolutely there is no evidence to speak 

about  the role of A1 in m aintaining the stock register.  

The prosecut ion m ainly relies on Ex.P77, which is a circular 

issued by the Director of Health, stat ing that   instances have 

com e to the not ice of the Director of Health, that  the 

Adm inist rat ive Officers are not  supervising the receipts and 

dist r ibut ion of stocks in the DM & HO Office. A direct ion was 

given to the Dist r ict  Medical and Health Officers, to m aintain 

issue vouchers in duplicate, duly m arking a copy of it  to the CPs 

of Directorate and suitable inst ruct ions were requested to be 

issued to the adm inist rat ive officers in the m aintenance of stock 

registers and at testat ion of receipts/ vouchers on the date of 

t ransact ion. I t  was m ent ioned that  he should note that  the 

accused who is incharge of stores is personally responsible for 

any shortage/ excess/ m isappropriat ion of stocks. This circular 
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was issued to all the Dist r ict  Medical and Health Officers in the 

State.  

 
14. The defence of A1 has been that  he was not  aware of 

those circulars. I n the ordinary course this circular m ight  have 

been in all probabilit y issued to the accused also. The appellant  

relies on Ex.P76, which is the proceedings issued by the Dist r ict  

Medical and Health Officer, Nellore, which is dated 07.09.199 

and which is subsequent  to Ex.P77. I n the said circular, dut ies 

were assigned to the respect ive persons and m aintenance of 

stores files, tools and plants, m aintenance of the records 

concerned and receipt  of stocks of indents placed as per the LRs 

and giving to the stores concerned, m iscellaneous purchases and 

m aintenance of stock registers, preparat ion of requirem ents and 

purchase orders in consultat ion with the pharm acy supervisor 

and officer in charge of the stores, were ent rusted to the Senior 

Assistant  A.Kotesh, who is A2 in this case. I t  was m ent ioned in 

the said proceedings that  the adm inist rat ive officer is requested 

to take necessary act ion in m onitor ing all the sect ions and if 

necessary to m aintain PR UTR and other im portant  registers and 

is requested to ident ify pending work in each sect ions and issue 

suitable inst ruct ions. The appellant , who adm it ted that  he has 

knowledge about  Ex.P76 circular,  denied knowledge about  

Ex.P77.  His explanat ion gains st rength from  the fact  that  Ex.P76 

was issued subsequent  to Ex.P77, and in Ex.P76, the DM & HO 

does not  m ent ion the fact  contained in Ex.P77, that  is, that  the 

accused would be personally responsible for shortage, excess 

and m isappropriat ion of stocks. 
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15. The evidence, as already observed, also that  does not  spell 

that  there is any conspiracy between the appellant  and accused 

No.2 or any other accused, in the m isappropriat ion caused by 

m isreading of the stocks in the vouchers. Hence, Sect ions 

13(1) (d)  and 477A I PC does not  get  at t racted to the accused. 

Even if as per Sect ion 13(1) (c) , the accused m ight  have allowed 

A2 to dishonest ly or fraudulent ly m isappropriate the am ount , the 

init ial ingredient , ie. dishonesty and fraud are not  m ade out  

against  the appellant .  No m eet ing of m inds between A2 and the 

appellant  was brought  forth by the evidence of the prosecut ion. 

At  best , it  can be said that  the appellant  was negligent  in 

supervising the affairs of the stores. I t  has com e in the evidence 

of PW35, that  the Adm inist rat ive Officer cannot  m ake physical 

verificat ion of stocks every day, due to his m ult ifar ious dut ies.  

He categorically deposed that  it  is the duty of the stores clerk to 

preserve the duplicate copies of issue vouchers received from  

the concerned PHCs. I t  is the duty of the stores clerk to prepare 

issue vouchers as per the indent  and deliver stock and to m ake 

ent ry in the stock register as per the office copy of the issue 

voucher. PW38 is none other than the ret ired Adm inist rat ive 

Officer in the DM & HO office. The appellant  worked as 

Adm inist rat ive Officer pr ior to him . I t  is PW35, who is the Senior 

assistant  in the DM & HO Office, Nellore, who spoke about  A1 

and states that  in spite of an endorsem ent  being m ade by A2 

after verificat ion of the stock that  balance is nil,  A1 is supposed 

to verify the stock physically. There can be no dispute that  the 

appellant  has a duty to verify the stock physically,  in order to 
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see that  there is no variat ion of stock and m isappropriat ion 

consequent ly. But  the work pressure of the adm inist rat ive officer 

is evident . Hence, in such circum stances, no cr im inality can be 

at tached to the inabilit y of the appellant  in verifying the stock 

physically. 

 
16. I t  is in the evidence of PW35 him self, that  the need to 

verify the stock arises only when the Adm inist rat ive Officer 

entertains a doubt .  But  here, in this case, there is no possibilit y 

of entertaining any doubt , as figures in the vouchers were 

m anipulated balancing the stocks in the vouchers and the stock 

in the registers in DM & HO office. I t  is only on physical 

verificat ion that  one would be able to t race out  that  there was 

som e m ism atch in the figures in the stock registers and the 

vouchers. 

 
17. The counsel for the appellant  relies on a judgm ent  of the 

apex court  reported in L.Ch an d r a iah  v . St at e o f  An d h r a 

Pr ad esh
1,  wherein it  was held that  if there is no evidence to 

show that  the appellants had knowledge that  the vouchers were 

fabricated by A3, it  cannot  be said that  they acted with a 

cr im inal intent . I t  held “ I t  m ay be, and as r ight ly observed by 

the courts below, that  they acted in a negligent  m anner and if 

they had taken due care they would have detected the fraud, but  

they failed to do so. However, that  by itself would not  const itute 

an offence under Sect ion 409, I PC though it  m ay expose the 

appellants to disciplinary act ion under the relevant  rules.”   Sam e 
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is the case with the appellant  in this case. He m ight  have 

derelicted his duty of exam ining the stocks physically. But  

sufficient  and cogent  explanat ion for such derelict ion com es from  

the evidence of PW. 35, a prosecut ion witness him self. 

 
18. Hence, in view of the above, this court  opines that  the 

convict ion recorded by the lower court  against  the appellant , 

cannot  be sustained.  

 

POI NT No .3 :  -  

 
19. I n the result , the Crim inal Appeal No.598 of 2006 is 

allowed set t ing aside the convict ion and sentence recorded 

against  the appellant  vide judgm ent , dated 15.04.2006, passed 

in C.C.No.7 of 2001, by the Court  of Special Judge for SPE & ACB 

Cases, Nellore. Consequent ly, the appellant  is acquit ted of the 

charges leveled against  him . The appellant  shall be set  at  liberty 

forthwith, if not  required in any other cr im e. The fine am ount ,  

if any, paid by the appellant  shall be refunded to him .  

 I nsofar as Crim inal Appeal No.1451 of 2006 is concerned, 

is dism issed, confirm ing the judgm ent , dated 15.04.2006, 

passed in C.C.No.7 of 2001, by the Court  of Special Judge for 

SPE & ACB Cases, Nellore. 

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed.   

 
_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 
Decem ber 31, 2018 
LMV 


