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JUDGMENT:  

 

  

This Crim inal Appeal, under Sect ion 378(4)  of the Code of 

Crim inal Procedure, 1973, is filed by the appellant / com plainant , 

challenging the judgm ent , dated 20.11.2012, passed in Crim inal 

Appeal No.72 of 2012 by the I  Addit ional Sessions Judge, Kham m am , 

whereby, the convict ion and sentence recorded against  the 2nd 

respondent  herein/ accused for the offence under Sect ion 138 read 

with 142 of the Negot iable I nst rum ents Act , 1881, by the Judicial 

Magist rate of First  Class, Special Mobile Court , Kham m am , vide 

judgm ent , dated 28.06.2012, passed in C.C.No.387 of 2005, was set  

aside.  

 

2 . Heard the learned counsel for the appellant / com plainant , the 

learned Addit ional Public Prosecutor represent ing the 1st respondent -

State and perused the record.  There is no representat ion on behalf 

of the 2nd respondent / accused. 

 

3 . The learned counsel for the appellant / com plainant  would 

subm it  that  two cheques, dated 07.06.2002, were issued by the 2nd 

respondent / accused in favour of the appellant / com plainant  to 

discharge the legally enforceable debt .  When the said cheques were 

presented in the bank for paym ent  on 06.08.2002, they were 

dishonoured for want  of sufficient  funds in the account  of the 2nd 

respondent / accused.  Thereafter, the appellant / com plainant  got  

issued a legal not ice, dated 05.12.2002 to the 2nd 

respondent / accused dem anding paym ent .  Even then, the am ount  

covered under the said two cheques was not  paid by the 2nd 
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respondent / accused in favour of the appellant / claim ant .  There is 

cogent  and convincing evidence to substant iate the sam e.  The Court  

below erroneously concluded that  without  im pleading the firm , its 

partner (2nd respondent / accused)  alone cannot  be prosecuted and 

erroneously allowed the appeal by set t ing aside the convict ion and 

sentence recorded by the t r ial Court  against  the 2nd 

respondent / accused for the offence punishable under Sect ion 138 

read with 142 of the Negot iable I nst rum ents Act , 1881, and 

ult im ately prayed to set  aside the judgm ent  under challenge and 

restore the judgm ent  passed in the Calendar Case by the t r ial Court . 

 

4 . I n view of the above subm issions, the only point  that  ar ises for  

considerat ion in this Crim inal Appeal is whether the firm  by nam e Sri 

Ram akrishna Traders, on whose behalf the 2nd respondent / accused 

issued the subject  cheques in favour of the appellant / com plainant  in 

the capacity as its partner, is a necessary party to the lit igat ion? 

 

5 . As per the evidence and record placed before this Court , 

part icular ly the subject  cheques, dated 07.06.2002, which are 

m arked as Ex.P.3 and Ex.P.4, were issued by the 2nd 

respondent / accused in the capacity of a partner of a firm  by nam e Sri 

Ram akrishna Traders.  Adm it tedly, the firm , i.e., Sr i Ram akrishna 

Traders is not  m ade an accused in this case.  Only the 2nd respondent  

herein, who is a partner of the said firm , is m ade as accused in this 

case.  The Court  below elaborately dealt  with these aspects and 

relying on a judgm ent  of this Court  in P.L.K.Pr asad  an d  an o t h er  

Vs. C.Pr at ap  Red d y 1 ,  held that  the subject  cheques, which were 

m arked as Ex.P.3 and Ex.P.4, were issued by the 2nd 
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respondent / accused in the capacity of a partner of Sri Ram akrishna 

Traders but  not  in his personal capacity, and that  the firm  Sri 

Ram akrishna Traders is a necessary party to the lit igat ion and that  

the said firm  ought  to have been prosecuted.  I t  is set t led law that  

without  arraying the firm  as an accused, the prosecut ion of a partner 

of the said firm  for the offence under Sect ion 138 of the Negot iable 

I nst rum ents Act , 1881, is not  m aintainable, part icular ly when the 

subject  cheques were issued on behalf of the firm  by the 2nd 

respondent / accused.  This Court  is in agreem ent  with the findings of 

the Court  below.  There is no infirm ity in the order under challenge.  

The appeal is devoid of m erit  and is liable to be dism issed. 

 

6 . I n the result , the appeal is dism issed, confirm ing the judgm ent , 

dated 20.11.2012, passed in Crim inal Appeal No.72 of 2012 by the I  

Addit ional Sessions Judge, Kham m am .   

Pending Miscellaneous Pet it ions, if any, shall stand closed. 

 
______________________ 

Dr . SHAMEEM AKTHER, J  

15 th Decem ber, 2018 
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