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SMT JUSTI CE T. RAJANI  

 

APPEAL SUI T Nos.1 2 2 9  an d  1 4 9 4  o f  1 9 9 8  

 

COMMON JUDGMENT:   
 
 
This case is a depict ion of several aspects of life,  glar ing of 

which is the old age and helplessness of a person by nam e Nim m ala 

Peddana (hereinafter referred to as ‘Peddanna’) , who, in fact ,  is the 

cause of this lit igat ion, having executed two wills, one in favour of the 

husband of the first  plaint iff,  who is his grandson and the other in 

favour of defendants 1 and 2, who are his sons.  

 
2. The plaint iff along with her children, plaint iffs 2 to 6, filed the 

suit  O.S.No.31/ 1978, seeking for a declarat ion that  the plaint   

A schedule property belongs to her and for recovery of the sam e from  

the possession of defendants and for rendit ion of accounts by the 

defendants in respect  of the rents realized from  item s 2 to 6 and in the 

alternat ive a decree for part it ion and separate possession of 2/ 3 rd 

share in the suit  schedule property. 

 
3. The plaint  cam e to be am ended several t im es, due to the death 

of som e of the part ies and also after the writ ten statem ents of the 

defendants were filed. The suit  schedule property, according to the 

plaint iffs, is a self-acquired property of Peddanna. The plaint iffs are 

wife and the children of one Bhujanga Rayudu (hereinafter referred to 

as ‘Rayudu’) , who died on 08.08.1976 in Guntakal, under suspicious 

circum stances. The propert ies m ent ioned in plaint  A schedule are the 

self-acquired propert ies of Peddanna, who was in inim ical term s with 

defendants 1 and 2. There were several cr im inal and civil disputes 
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between Peddanna and the defendants. Peddanna was very m uch 

at tached to Rayudu and both of them  were sailing together while the 

defendants were raged against  them . Peddanna was liv ing with 

Rayudu. Peddanna wanted to disinherit  his sons and leave all the 

property to Rayudu and the plaint iffs and with that  view, Peddanna 

executed a registered will dated 05.07.1969, disinherit ing his two sons 

and bequeathing his property to Rayudu and his children.  

Later, a codicil was also executed by him , with a clar ificat ion about  the 

shares that  are to be bequeathed to Rayudu and his sons i.e. in the 

rat io of ¼  :  ¾ . Rayudu was dealing with radios and allied accessories 

at  Anantapur and he was financed by Peddanna for the said business. 

Even after shift ing to Guntakal,  he cont inued with the sam e business.  

 
 The first  defendant  has a concubine by nam e Gajula Lalitham m a 

and a son by nam e Sivaiah through her. Due to them , he neglected 

the interest  of the first  plaint iff’s husband and consequent ly, Peddanna 

had to take care of him  and his children. On the death of Rayudu,  

his 1/ 4 th share devolved on the plaint iffs. By vir tue of the death of 

Peddanna on 05.06.1975, the plaint iffs becam e ent it led to his 

property. The alleged will set  up by the defendants dated 10.03.1975 

is not  t rue and is obtained by fraud and coercion on Peddanna.  

The defendants t respassed into the propert ies of Rayudu and they 

were not  allowing the plaint iffs to take possession of the sam e.  

The sales in favour of defendants 4 to 273 were effected after the 

cancellat ion of power of at torney dated 14.08.1968, by Peddanna, 

under a registered cancellat ion dated 04.06.1969. The sam e was 

int im ated to one Narayanaswam y, who is one of the defendants, 
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through a legal not ice. After the cancellat ion of the power of at torney, 

the sales were effected by defendants 1 and 2, in collusion with 

Narayanaswam y, to deprive the plaint iffs of their  r ights over the suit  

schedule property. Hence, the sales are not  binding on the plaint iffs.  

The first  defendant  is realising rents from  the houses shown as item s  

3 to 6 and is not  account ing for the sam e. 

 
4. The case of the first  defendant , as put  forth in his writ ten 

statem ent , is that  item  3 of the plaint  A schedule, which is a house 

bearing No.20/ 49 is owned by him self and defendant  No.2 joint ly and 

Peddanna did not  have any r ight  over it .  So also item  5, which is 

house bearing No.10-127 ( item  No. 5 is in fact  10-126, as m ent ioned 

in the plaint )  which exclusively belongs to his wife, Lalitham m a and 

item  6 property does not  exist  at  all.  The cr im inal case filed by 

Peddanna was a false case, filed with the evil advice of 

Narayanaswam y, who has grouse against  the defendants. The case 

ended in discharge of the accused. Again Peddanna filed a suit  in 

O.S.No.93 of 1973 under the advice of the second defendant ,  

with whom  this defendant  had som e m isunderstandings and the sam e 

was dism issed for default  on 10.02.1975. This defendant , as m anager 

of the joint  fam ily,  was at tending on his father and was providing 

funds for his expenses. Peddanna was not  at tached to Rayudu.  

They never sailed together.  Rayudu him self was being looked after by 

this defendant . The alleged will dated 05.07.1969 is not  t rue. 

Peddanna did not  execute any such will or codicil.  I t  m ust  have been 

brought  into existence by pressure on Peddanna, by the first  plaint iff.  

However, the said will is not  the last  will of Peddanna. He cancelled the 
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said will and codicil and executed a fresh will on 10.03.1975, which is 

to the knowledge of the plaint iffs. The will is in favour of the 

defendants and plaint iffs 2 to 5 and this defendant  and the second 

defendant  were appointed as guardians of plaint iff 2 to 5. Rayudu was 

addicted to dr inking and becam e m ad. He was got  t reated by this 

defendant . The first  plaint iff had a dom inat ing influence over Rayudu. 

She took him  and all the children to Guntakal where one of her 

brothers was liv ing. Rayudu was running a radio shop for som e t im e in 

Anantapur when he was norm al. This defendant  financed his business 

to an extent  of Rs.20,000/ -  and odd. He was looking after the fam ily of 

Rayudu. Lalitham m a is not  the concubine but  the wife of this 

defendant  and Sivaiah is his son. This defendant  has been in 

possession of the property as m anager. Hence, there is no quest ion of 

t respass. This defendant  did not  sell any port ion in Sy.No.124.  

There is no m ism anagem ent  or m aladm inist rat ion of the fam ily 

propert ies and he is not  obliged to hand over any m oney to the 

plaint iffs.  This defendant  offered a legit im ate share of Rayudu and to 

deliver the sam e to the plaint iffs. The first  plaint iff,  along with 

defendants 1 and 2, executed an undertaking before the 

panchayatdars, but  she went  back and has filed this unjust  suit .   

 
5. I n the addit ional writ ten statem ent , filed by the first  defendant ,  

it  is contended that  the plaint iffs are not  ent it led to 2/ 3 rd share, as the 

propert ies are joint  fam ily propert ies and late Peddanna had only 1/ 3 rd 

share in the joint  fam ily propert ies but  not  in all the suit  propert ies. 

The plaint iffs 2 to 5 would be ent it led only to 2/ 9 th share. 
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6. Defendant  No.2, in his writ ten statem ent , pleads ignorance of 

the will dated 05.07.1969 and the codicil dated 16.07.1974.  

Further he states that  the said will and codicil cam e into existence as a 

result  of fraud and m isrepresentat ion by som e interested part ies, 

taking advantage of som e m isunderstandings prevailing at  that  t im e 

between Peddanna and defendants. The lit igat ions referred to in the 

plaint  are during that  unfortunate period.  The defendants were liv ing 

separately due to their  posit ions in Governm ent  service, but  they 

cont inued to rem ain joint ly and it  is with this joint  effort  the propert ies 

were acquired by Peddanna not  for him self but  for the m em bers of the 

joint  fam ily. I tem  3 of the schedule property was purchased by the 

defendants not  for them selves alone but  even to the benefit  of their  

father and from  that  it  is clear that  the propert ies are not  self-

acquisit ions of late Peddanna and, therefore, he had no r ight  to will 

away other than his share. I t  is only after realizing his folly that  late 

Peddanna executed another will on 10.03.1975, conferr ing r ights not  

only to the defendants but  also to Rayudu. 

 
7. Defendant  No.119 filed a writ ten statem ent  that  she is the 

purchaser of an extent  of 4570 sq. yards in plot  No.20, Sy.No.126 

under a sale deed dated 21.08.1970. Defendant  No.133 is also a 

purchaser of Ac.0.10 cents in plot  No.105 and 106 in Sy.No.126 under 

registered sale deed dated 28.07.1971. Defendant  No.173 is the 

purchaser of som e property under the registered sale deed dated 

17.12.1976. Defendant  No.201 is the purchaser from  Lalitham m a of 

house bearing (Old No.5-336)  new 11-126 and present  D.No.16-462. 

Lalitham m a got  the said property under a gift  deed dated 02.11.1970 
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executed by the first  defendant . Hence, it  is contended that  the 

plaint iffs have no r ight  in the said propert ies. Defendants No.169 filed 

a writ ten statem ent  stat ing that  he purchased an extent  of 20 cents in 

Sy.No.124 from  defendants 1 and 2 under sale deed dated 

16.12.1976.  

 
8. Defendant  No.168 is the President  of Judicial Club, Anantapur, 

who entered into agreem ent  with Peddanna, Rayudu and defendants  

1 and 2 for an extent  of 15 acres in Sy.No.126 an 3.70 acres in 

Sy.No.124. An agreem ent  was executed by Peddanna, Rayudu and 

defendants 1 and 2. The purchasers were put  in possession of the 

plots.  As Peddanna was old, defendant  No.2 was m anaging the fam ily 

affairs. He entered into agreem ent  of sale of land in Sy.No.124.  

The suit  was filed by this defendant  for specific perform ance of the 

agreem ent  of sale dated 14.08.1968 and 27.01.1970, which is pending 

in O.S.No.103 of 1975. Para 8 of the plaint  shows that  the plaint iffs 

have consented for the sale of the land in favour of the judicial club 

and they asked for rendit ion of accounts for the m onies received by 

defendants 1 and 2. Having asked for the sam e, they cannot  t ry to 

recover the property from  the hands of the purchasers. Both are 

inconsistent  with each other. 

 
9. Defendants 223 and 224 filed a com m on writ ten statem ent . 

They are the grandsons of Lalitham m a. They contend that  item s 1 and 

2 of plaint  A schedule are joint  fam ily propert ies of defendants 1 and 2 

and Peddanna. I tem s 3 and 4 do not  belong to joint  fam ily and they 

are separate propert ies of the first  defendant . The first  defendant  

gifted the propert ies to these defendants by m eans of registered gift  
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deed dated 25.05.1984. I tem  5 is not  a joint  fam ily property and it  

belongs to Lalitham m a, which she sold away on 16.12.1978.  

I tem  6 is not  in existence. 

 
10. Defendant  No.174, in his writ ten statem ent , states that  he 

purchased an extent  of Ac.0.10 cents in Sy.No.126 from  defendants  

1 and 2 under a sale deed dated 16./ 12.1976 and has been in 

possession of the sam e since then. He adopts the other pleas taken by 

defendant  No.170. Defendant  No.236 is the purchaser of Ac.0.15.68 

cents in plot  Nos.38 and 39 in Sy.No.126 from  the first  defendant  

under a sale deed dated 11.-09.1985. Defendant  No.249 is the 

purchaser of Ac.0.05 cents of plot  in Sy.No.126 under a registered sale 

deed dated 13.08.1984. Defendant  No.232 is the purchaser of Ac.0.05 

cents in plot  No.39E in Sy.No.126 and Ac.0.02 cents in plot  No.39F 

from  the GPA of the first  defendant  under a sale deed dated 

21.09.1990. Defendant  No.247 is the purchaser of Ac.0.05 cents in 

plot  No.37 in Sy.No.126 and Ac.0.06 cents in plot  No.37 in Sy.No.125 

under registered sale deeds dated 10.01.1985 and 11.04.1990 

respect ively. Defendant  No.227 is the purchaser of Ac.0.05 cents in 

plot  No.39D in Sy.No.126 and Ac.0.04 cents in plot  No.39F in 

Sy.No.126 from  the first  respondent  under registered sale deeds dated 

08.01.1986 and 13.08.1990 respect ively. Defendant  No.226 is the 

purchaser of Ac0.04 cents in plot  No.39A in Sy.No.126, from  the first  

defendant  and Ac.0.04 cents from  one Sugunam m a, who purchased 

from  the first  defendant  under a sale deed dated 27.06.1991, which is 

plot  No.39A of Sy.No.126. Defendant  No.253 is the purchaser of 

Ac.0.05 cents in plot  No.36 in Sy.No.126 from  the first  defendant  and 
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two sons adjacent  to her plot  under a sale deed dated 13.07.1989. 

Defendant  No.170 is the m em ber of Anantapur Judicial Club,  

who denies that  the property is self-acquired property of Peddanna. 

Defendant  No.50 is also a purchaser of plot  No.30 under a sale deed 

dated 29.04.1970. 

 
11. Based on the pleadings and addit ional pleadings, the t r ial Court  

fram ed the following issues:   

1.  Whether the suit  propert ies are the self-acquired 

propert ies of late N. Peddanna? 

2.  Whether items 3, 5 and 6 of plaint  A schedule belonged 

to late N. Peddanna? 

3.  Whether the will dt . 5-7-69 is t rue, valid and binding on 

the defendants and whether it  is the last  will and 

testam ent  of late Peddanna? 

4.  Whether the codicil dt . 16-7-74 is t rue, valid and binding 

on the defendants? 

5.  Whether the will dated 10-3-75 by late N. Peddanna is 

t rue and valid? 

6.  Whether the plaint iffs have t it le to the suit  propert ies? 

7.  Whether the defendants are liable to render account  to 

the plaint iffs? 

8.  Whether the suit  as framed is not  maintainable? 

9.  Whether the suit  propert ies are not  correct ly valued and 

whether the court  fee paid is not  correct? 

10.  To what  relief? 

 

Addit ional issues fram ed on 8-10-87:  

 

1.  Whether the marriage between late Lalithamma and  

1st defendant  is valid and to be acted upon? 

2.  Whether the alleged gift  deed with regard to items 3 and 

4 dt . 25-5-84 is hit  by lispendense? 

3.  Whether the said Lalitham m a has got  any r ight  and t it le 

to sell item  No.5 and item  No.6 and is also hit  by 

lispendense? 
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Addit ional issues fram ed on 17-2-1994:  

 

1.  Whether the sale deeds in favour of defendants 4 to 273 

are valid and binding on the plaint iffs? 

2.  Whether D-1 is liable to account  for rents realised by 

him  from  item s 3 to 6 of plaint  schedule property since 

1976? 

 
Addit ional issues fram ed on 18-11-1994:  

 

1.  Whether the alienat ions in favour of defendants 226, 

227, 236, 247 and 249 are t rue, valid and binding on 

the plaint iffs? 

 

Addit ional issues fram ed on 26-2-1996:  

 

1.  Whether late D-1 executed will in favour of D-223 and 

D-224 and whether the same is valid? 

2.  Whether plaint iffs sold house sites, if so whether this 

am ount  can be brought  to the court  for working out  

equit ies? 

 
12. The court  below, by considering the m aterial on record, decreed 

the suit , im pugning which these appeals are preferred. AS.No.1229 of 

1998 is preferred by defendant  Nos.4, 7, 9, 18, 19, 22, 30, 32, 35, 39, 

45, 46, 51 and 52 and one R. Laksham am m a, who is a third party 

purchaser. AS.No.1494 of 1998 is preferred by defendant  Nos.3, 223, 

224 and 269. 

 
13. The grounds on which the two appeals are filed are alm ost  the 

sam e. They being, that  the plaint iffs filed the suit , adm it t ing the 

alienat ions and asking for the relief of account ing with respect  to the 

various am ounts received with regard to the alienat ions in favour of 

the defendants 4 to 273 and others and hence, the quest ion of 

grant ing a declarat ion of t it le to the propert ies does not  ar ise;  the case 

of the plaint iffs that  the suit  schedule propert ies are self-acquired 

propert ies of Peddanna is not  t rue;  the Court  below ought  to have 
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seen that  the sale deeds Exs.A1 to A4 are not  at  all self-acquired 

propert ies of Peddana and they are the joint  fam ily propert ies;   

the Court  below lost  sight  of the fact  that  if the propert ies are  

self-acquired propert ies, it  takes the character of joint  fam ily 

propert ies when they are put  into the com m on hotch-potch;  the Court  

below failed to see that  as early as on 22.05.1947, late Peddanna and 

defendants 1 and 2 m ortgaged the property t reat ing it  as joint  fam ily 

propert ies;  the Court  below ought  to have seen that  the houses were 

purchased on 12.08.1994 under Ex.B66 and that  they have been 

t reated as joint  fam ily propert ies;  the Court  below ought  to have seen 

that  under Ex.B28 a suit  was filed by Balanna on 24.06.1949 claim ing 

the propert ies as partnership propert ies of him self and defendants  

1 to 3;  the Court  below ought  to have seen that  Peddanna filed a 

writ ten statem ent  adm it t ing that  the propert ies are joint  fam ily 

propert ies;  the Court  below ought  to seen that  even under Ex.A10, 

when Peddanna and defendant  No.1 executed a power of at torney in 

favour of the defendant  No.2 and Bhujanga Rayudu, he referred to the 

propert ies as joint  fam ily propert ies;  the let ters wr it ten by Bhujanga 

Rayudu clearly show that  he had lot  of love and affect ion towards his 

brother i.e. second son of Appanna though his wife Lalitham m a;   

the Court  below ought  to have held that  the judgm ent  in OS.No.103 of 

1975 passed by the Principal Senior Civil Judge does not  operate as 

res judicata and that  the suit  ought  to have been dism issed. 

 
14. The counsel on either side, by way of their  writ ten subm issions, 

put  forth their  content ions.  I nstead of burdening this judgm ent  with 

repet it ion, which m ay result  if the argum ents are m ent ioned here,  
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the argum ents would be answered in the course of the judgm ent , 

when the relevant  aspects com e up for considerat ion. 

 
15. The points that  ar ise for considerat ion in these appeals are;  

1.  Whether the issue of the genuineness of the will can 

be decided afresh, ignoring the finding of the Court  in 

O.S. No.103/ 75, on the said point .  

 

2.  Whether the ent ire suit  property devolves on the 

plaint iffs, by vir tue of the Will in favour of Bhujanga 

Rayudu and his sons.  

 

POI NT No1 :   

 

16. The m ain content ion of either side is that  the will executed in 

their  favour is the genuine will executed by Peddanna. The will in 

favour of the husband and the children of the first  plaint iff is anter ior 

in date, to the will that  is executed in favour of defendants 1 and 2. 

The content ion of the counsel for the respondents is that , by vir tue of 

put t ing forth the will and claim ing r ight  under the said will,  defendants 

1 and 2 stand adm it t ing that  the property const ituted by the will,  

which is the sam e as const ituted by the will in favour of the plaint iffs,  

is the self-acquired property of Peddanna. There is certainly som e 

st rength in the said argum ent . The docum ents, which are filed by 

either side and which are num erous, would only reflect  the lack of 

clar ity that  was there, in the fam ily, as regards the property held by 

each of them . There is a relinquishm ent  deed by one Obul Dasu, in the 

year 1939, who is the brother of Peddanna, relinquishing his share in 

the joint  fam ily property. The property, which is const ituted by the 

relinquishm ent  deed, would then be in the nature of self-acquisit ion by 
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Peddanna, since it  is relinquished in favour of Peddanna alone and not  

in favour of the successors of Peddanna or to put  it  in the hotch-potch. 

 
17. Peddanna is said to be doing yarn business from  the year 1938 

itself, which is reflected in Ex.B.28, plaint  filed by Obul Dasu in  

OS.No.41 of 1949, which is not  refuted in Ex.B.29, the writ ten 

statem ent  of Peddanna. Hence, it  is possible that  the yarn business of 

Peddanna is done with the help of the joint  fam ily incom e, derived 

from  joint  fam ily property. The fact  that  Obul Dasu m ade a 

relinquishm ent  in favour of Peddanna as regards the joint  fam ily 

property, would im ply that  there was joint  fam ily property for the 

fam ily of Peddanna and that  it  is equal to the property const ituted by 

the relinquishm ent  deed, if not  m ore. Hence, unless there is clear 

evidence to say that  the yarn business started and cont inued by 

Peddanna was only with the incom e derived from  the self-acquired 

property, it  cannot  be concluded that  it  is run only with the help of the 

self-acquired property of Peddanna, m ore so when no self acquired 

property is proved to be there for Peddanna, pr ior to 1939.  

 
18.  Defendants 1 and 2 have been, adm it tedly, doing jobs, hence, 

possibly, there would be separate propert ies for defendants 1 and 2. 

But  there is no such claim  m ade, clearly, by defendants 1 and 2.  

As already observed, the content ion of the counsel for the respondents 

is that  by vir tue of accept ing the authority of Peddanna in m aking the 

will,  in respect  of the propert ies const ituted by the will,  defendants  

1 and 2 would stand giving up their  claim  against  the said propert ies 

as their  self-acquired propert ies. The docum ents filed on either side, 

would reflect  the changing of faiths within them selves. GPA was 
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executed in favour of D1, D2 and Bhujanga Rayudu. I t  was cancelled, 

expressing dist rust  on all,  without  exem pt ing Bhujanga Rayudu,  

which m eans that  he was also not  taken as a t rust  worthy person.  

But , the will was executed in his favour, which im plies, t rust  was 

against  reposed in him . Another will was executed in favour of D1 and 

D2, which, if t rue, would show that  there was change in the pr ior it ies 

of Peddanna. I n the m ortgage deeds, property was claim ed as joint  

fam ily property. I n the inter se lit igat ion, Peddanna claim ed the sam e 

property as self acquired, thereby m aking it  difficult , to rely on any of 

those docum ents. The docum ents do not  offer any guidance to decide 

the nature of the property. No separat ion and segregat ion was 

m aintained between the joint  fam ily property and the self acquired 

property of Peddanna. I n order to hold that , by vir tue of it ,   

the property can be considered as having been thrown in the hotch 

potch, different  intent ions get  reflected in the inter se lit igat ion. 

 
19. All said and done,  the issue with regard to the two wills and the 

nature of the property const ituted by the will got  decided in 

O.S.No.103 of 1975, which is a suit  filed by S. Narayanaswam y, who is 

one of the purchasers of the property in Sy.No.126. I ncidentally,   

the issue of validity and the genuineness of the two wills cam e up for 

considerat ion and the Court  has fram ed the issues with regard to the 

sam e and decided the sam e. Point  No.1, which was decided by the 

Court  below, is 'whether the suit  property covered under Exs.A2 to 

A14 is the self-acquired propert ies of Peddanna or it  is the joint  fam ily 

property.’ While deciding the said point , the Court  below observed that  

Ex.A74 therein recites that  it  is Peddanna, who purchased the property 
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from  his own funds and likewise Ex.A75 sale deed also refers that  it  is 

Peddanna, who purchased the property from  his own funds and there 

is no m ent ion that  the property in the above sale deed was purchased 

from  out  of the joint  incom e or the joint  fam ily funds and as such, the 

earliest  of the docum ents, which is m ore than 30 years ancient  

docum ent , categorically recites that  the property is the self-acquired 

property of Peddanna and a st ray incident  like the recital in Ex.A1 

"�������� ���� ����� ���� 1వ  ���� ���� ������ 

�������� ����� ����� ����� మన  ������� ������ ����� 

��������� ������."   

does not  m ean and connote that  it  is a joint  fam ily property.   

I t  was observed that  the plaint iff therein filed cert ified copy of the will,  

executed by Peddanna, bequeathing his property in the nam e of 

defendants 1 and 2 and its or iginal was got  produced in the Court  by 

giving a m em o by the defendants counsel D4 to D9 and if Ex.A110 

original and the cert ified copy of Ex.A86 contents are referred we m ay 

also get  som e inform at ion whether Peddanna has got  j oint  fam ily 

property or it  is self-acquired property. Observing as such, the Court  

below took up an exercise of com paring the adm it ted and disputed 

thum b im pressions, of Peddanna and cam e to the conclusion that  the 

will,  which was executed in favour of defendants 1 and 2 is not  a 

genuine will.  There is a categorical finding by the Court  that  the 

recitals in the docum ent  executed by Peddanna m ake it  crystal clear 

that  the property is the self-acquired property of Peddanna and not  the 

joint  fam ily property. I t  also considered that  Peddanna also asserted   

during his life t im e, that  the property and the houses are all  

self-acquired property and that  he exposed the fraudulent  intent ion of 
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his sons, defendants 1 and 2, by publishing pam phlets and by filing 

civ il suits and cr im inal cases against  his sons. 

 
20. Whether the exercise of com paring thum b im pressions is proper 

or not  and whether the approach of the Court  below in O.S.No.103 of 

1975 is correct  or not , cannot  be agitated in this appeal, as the part ies 

allowed the said observat ions and findings to becom e final. 

 
21. Though in the writ ten argum ents, filed by respondents 1 to 6 

herein, it  is stated that  an appeal was preferred against  the judgm ent  

in O.S.No.103 of 1975, no evidence with regard to the sam e is brought  

forth and it  is m ent ioned in the writ ten argum ents of respondents 1 to 

6 that  the appeal is st ill pending. Hence, taking up the issue, which is 

already decided and against  which an appeal is preferred,  

would am ount  to violat ing the pr inciple of res judicata incorporated in 

Sect ion 11 of the Code of Civil Procedure. 

 
22. The counsel for the respondents relied on certain rulings on the 

pr inciple of res judicata.  But  the said rulings are rendered in a 

situat ion where it  had to be held that  res judicata does not  apply to 

those facts. They are not  helpful to the respondents herein and it  is 

not  understandable as to why they are relied upon, while in fact  

operat ion of the pr inciple of res judicata would help the respondents. 

 
23. The genuineness of the two wills cannot  be gone into by this 

Court , for the reasons m ent ioned above. The Court  below also went  on 

the sam e lines, apart  from  discussing the evidence on record, and 

concluded that  the issue was already decided in O.S.No.103 of 1975 

and hence, a different  view cannot  be taken in the suit . 
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 The point  is accordingly answered. 

 

POI NT No .2 :   

 

24. The suit  propert ies are dry land in Sy.No.124, Ac.14.80 cents;  

dry land in Sy.No.126, Ac.43.35 cents;  house bearing No.28/ 49 in  

Old Town, Anantapur;  house bearing No.28/ 50 in Old Town, 

Anantapur;  house bearing No.10/ 52, Old Town, Anantapur,  

house bearing No.10/ 126 in Rajaj i St reet , Anantapur;  house situated 

in Sy.No.124 D.No.1/ 182-B in Anantapur, plot  in Sy.No.121 paiki 

Ac.0.50 cents. These are the propert ies in plaint  A schedule.  

I n B schedule wearing apparel of value Rs.300/ -  is m ent ioned and the 

boundaries of house bearing No.28/ 49, 28/ 50 and 28/ 52 were also 

given in B schedule.  

 
25. The will in favour of the husband of the first  plaint iff does not  

specify the propert ies. I t  is by way of codicil dated 16.07.1974 that  the 

propert ies were specified. The propert ies under the codicil are 

Ac.14.80 cents in Sy.No.124;  Ac.43.35 cents in Sy.No.126;  house 

bearing Nos.28/ 52, 28/ 49, 28/ 50, 10-126 and Ac.0.50 cents in 

Sy.No.121 together with house, pit  for  well and the well situated in the 

st reet . By vir tue of the decision in O.S.No.103 of 1975, the propert ies 

that  were specifically m ent ioned in the will were declared as self-

acquired propert ies of Peddanna and the will and the codicil were 

upheld to be genuine. Hence, there need not  be any difficulty in 

concluding that  the plaint  A schedule propert ies, under item s 1 to 5 

and 7 are self-acquired propert ies of Peddanna and they are 

bequeathed to the husband and the children of the first  plaint iff and 

that  they would be the absolute owners of the said property.  
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26. I n the will Peddanna m ent ions not  only the above propert ies, 

but  also the propert ies which are in his possession by the t im e of his 

dem ise. He bequeaths those propert ies also in favour of the husband 

of the first  plaint iff and their  sons.  The court , in OS 103 only upheld 

the will,  by vir tue of which the propert ies m ent ioned therein, so far as 

the descript ion of which is clear, would devolve on the beneficiar ies 

under the will.  But  with regard to house situated in Sy.No.124 with  

D.No.1/ 182-B in Anantapur, the sam e is not  m ent ioned in the codicil.  

Hence the issue that  com es up for considerat ion is, first ly, whether the 

said property is in existence, if so whether it  was in possession of 

Peddanna and secondly, whether m erely by vir tue of being in 

possession, it  can be considered as the self-acquired property of 

Peddanna. The codicil,  apart  from  clar ifying that  the property 

m ent ioned therein would fall upon the legatees, m ent ions that  all the 

other propert ies, which are in his possession by the t im e of his death, 

would also devolve upon the legatees therein. But  the said recital of 

the codicil is vague. The nature of the property, which is in possession 

of Peddanna, has to be proved.  Sim ply by m aking a recital in codicil 

that  all the propert ies, which are in his possession by the date of his 

dem ise, would devolve upon the legatees, he cannot  bequeath those 

propert ies, unless he has a r ight  to bequeath them , as an absolute 

owner. 

 
27. The first  plaint iff,  in her evidence, does not  speak about  the 

house in Sy.No.124 with D.No.1/ 182-B, being in possession of 

Peddanna and that  the sam e is a self-acquisit ion of Peddanna. There is 

no evidence adduced by the plaint iffs with regard to the said house. 
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The first  defendant  denies the existence of the said house, by taking 

such a content ion in his writ ten statem ent . Ex.A51 is the general 

power of at torney by Lakshm am m a, in respect  of House No. 1/ 182-B. 

Hence it  would pr im a facie prove Lakshm am m a as the owner of the 

said house. Though D1 denied the existence of the said house,  

the sam e stands to be a false content ion, in the light  of Ex.A51,  

which shows that  it  exists. But  the burden of the plaint iff cont inues t ill 

it  is proved that  the said house is the self acquired property of 

Peddanna and that  it  was in his possession by the date of his dem ise. 

Ex.A51 is dated 22.02.1988. According to the evidence of P.W.1, 

Peddanna died in the year 1975. Hence the r ight  of Peddanna over the 

said property and also his possession over the said property in the 

year 1975, has to be proved by the plaint iffs. Lakshm am m a is 

exam ined as D.W.2. Her evidence is that  her husband const ructed a 

house in the garden belonging to the fam ily, at  Anantapur, with the 

help of his ret irem ent  benefits. But  she asserts that  all the suit  

propert ies were purchased by Peddanna and D1 and D2, joint ly.   

D.W.1, who is the grand son of Lalitham m a, could not  say whether D1 

and D2 were in or not  in, a posit ion to purchase any propert ies out  of 

their  salar ies. DW.2 could not  state about  the details of the propert ies 

and whether the house that  she spoke of is the sam e as m ent ioned in 

plaint  A schedule, with No.1/ 182-B. The existence of the house stands 

proved by Ex.A51. Hence, in the absence of any proof, with regard to 

the sam e being under the possession of Peddanna by the date of his 

dem ise and that  he is the owner of it ,  the probabilit y which can be 

gathered from  Ex.A51 is, that  it  is the property of Lakshm am m a,  

since she was projected as the owner and the sam e is not  disproved 
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by the plaint iffs. Plaint iffs do not  explain about  Ex.A51 and say that  

the said house, though was shown as the property of Lakshm am m a, in 

fact  belongs to Peddanna and that  it  was in his possession. Hence no 

finding can be given on the said house.  

 
28. The Court  below observed that  item  No.6 is a land, which is not  

correct . I t  also observes that  there is no evidence that  item  num ber 6 

is in possession of Peddanna. The Court  observes that  in OS.No.103 of 

1975, the Judge gave a finding that  the suit  propert ies are self 

acquired propert ies of Peddanna. But  it  was not  conscious of the fact  

that  the propert ies in that  suit  and this suit  are not  the sam e. That  suit  

was filed by Narayana Swam y, who purchased land in Sy.No.126 only. 

Hence the quest ion of holding item  No.6 in this suit , as self acquired 

property of Peddanna, in that  suit ,  does not  ar ise. Under the 

m isconcept ion that  item  No.6 in this suit , was the suit  property of 

OS.No.103 of 1975, the Court  below declared it  as the self acquired 

property of Peddanna, which cannot  be sustained. I t  has to be held as 

property of Lakshm am m a, as Ex.A51, which is filed by the plaint iffs 

them selves, would probabalize the ownership of Lakshm am m a over it .  

 
29.  So far as wearing apparel is concerned, there is absolutely no 

evidence adduced by the plaint iffs. 

 
30. I n conclusion, item s 1 to 5 of the suit  schedule propert ies can 

be held as devolving on the plaint iffs/ respondents 1 to 6 and item  No. 

6 can be held as belonging to Lakshm am m a/ D3. The plaint iffs would 

be ent it led for recovery of the said item s, from  the defendants. 
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31. The argum ents of the counsel for the appellants,  

revolving around the proof of the will and the judgm ents relied in 

support  of the sam e, would becom e irrelevant , due to the decision on 

the will having becom e final in OS.No.103 of 1975, and hence are not  

referred to.  

 
I n the result , the appeals are part ly allowed, by set t ing aside 

the im pugned judgm ent , to the extent  of declar ing item  No.6 as the 

self acquired property of Peddanna and declar ing it  as devolving on the 

plaint iffs. The rest  of the judgm ent  shall rem ain intact . I t  has to be, 

however, m ade clear that  the findings of the Court  below and this 

Court , as regards the propert ies const ituted by the will in favour of the 

plaint iffs, are concerned, would be subject  to the result  of the 

judgem ent  in appeal,  if any, filed against  OS.No.103 of 1975. 

 
As a sequel, the m iscellaneous applicat ions, if any pending, shall 

stand closed. There shall be no order as to costs. 

__________ 
T. RAJANI , J 

January 5, 2018 
DSK 

 


