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HON'BLE SRl JUSTICE S.V.BHATT

CIVIL REVISION PETITION No.5130 of 2017

ORDER:

Heard Mr.laxmikantha Rao for petitioner and Mr.Sinivas
Rao for 3 resgpondent.

The revision petitioner is the plaintiff in O.SNo.27 of 2007.
The suit is for specific perfformance of agreement of sale, dated
31.03.2005 said to have been executed by defendants1 and 2 in
0O.SNo.27 of 2007. The 1% defendant died in the year 2007 and
the 2rd defendant in January 2016.

The counsel appearing fordefendants1 and 2 in the Court
below, filed Memo.informing 'the demise of ‘defendants 1 and 2
and also that the' defendants died issueless. The plaintiff,
thereafter, filed I.A.N0.248 0f'2016 under Order 22 Rule 4-A C.P.C.
to appoint Administrative General or an officer of Count to
represent the estate of defendants 1 and 2, for the cause of
action subsists. Respondents3to 5 herein opposed appointment
of either Administrative General or an officer of the Court to
represent the estate of deceased defendants 1 and 2. One of
the objections, which has bearing for disposing of either
I.LA.No.248 of 2016 or the present Civil Revision Petition isthat one

Aruna wife of Rallabandi Raji Reddy-3d defendant is the



adopted daughter of deceased defendants 1 and 2. Therefore,
it is the case that defendants 1 and 2 died issueless but not
without a legal representative, who can represent the estate of
deceased defendants1 and 2 in the suit. The learned trial Judge
accepted the objection raised by defendants 3 to 5 and

dismissed the application by recording the following findings :-

“As per Order 22 Rule 4-A CPC, the court can
appoint administrative general or officer of court to
represent the estate of deceased person in a case where
the deceased persons are not having any legal heirs or
legal representatives. In the instant case admittedly the
respondent Nos.1 and 2 are not having issues. But, the
respondent No.3 contended that: his wife is adopted
daughter of respondent Nes.1 and 2. S that she should be
given notice to prove-whether-she is adopted daughter or
not, there after: as rightly contended by ‘counsel for
respondent 'as per Hindu Succession Act thereare three
types of class |, class Il and. class Ill legal heirs. When
there are no legal heirs underclass | 'to class Ill and the
petitioners are orphans, if no body isthere on their behalf
then only the administrative general can be appointed. It
is not the case of -the petitioners that ‘whether the
deceased persons-are-not having class Il or class Il legal
heirs. It isfor the petitioner to establish that there are no
legal heirs of class | to class lll. Smply as they have no
issues on this ground he cannot ask the court to appoint
administrative general. The plaintiff who has filed the suit
it is his headache to bring the LR's on record, he cannot
directly ask the court to appoint any other person to
represent the estate of deceased. Hence, there is no
merit in this case. Hence, this petition is hereby

dismissed.”

Hence, the Civil Revision Petition.



Mr.Laxmikantha Rao contends that the suit is for specific
performance and the cause of action subsist inspite of demise of
defendants 1 and 2 and the effort of plaintiff is to ensure
representation of the estate of deceased by legal representative
and in the absence of legal representative by the administrator or
officer under Rule 4-A of CPC, because the suit is for specific
performance of agreement of sale, wherein obligations on
deceased defendants 1 and 2 are considered by the trial Court.
According to him, Rule 4-A enables the Court to appoint
Administrator — General or an officer of Court to represent the
estate of deceased, asinthe case on hand the Defendants1and 2
died issueless. In other words he contends that D-1 and D-2 died
issueless and requirement for appointing Administrator — General or
Officer of Court is satisfied. Even assuming that defendants3to 5
have acquired right in the property, the right acquired is subject to
the primary obligation of defendants 1 and 2 to discharge the
obligation under the suit agreement.. Therefore, some one or the
otherought to be representing the estate of defendants1 and 2 de
horsdefendants 3 to 5. Frstly, he praysforallowing the revison and
alternatively submitsthat the parties, if inform that one Aruna wife of
3d defendant isthe legal representative of defendants 1 and 2 as
adopted daughter, the plaintiff does not have any objection to
bring heron record aslegal representative.

Mr.Sinivas Rao contendsthat the application ismisconceived

and rightly dismissed by the trial Court; in a suit for specific



performance introducing an officer of Court or Administrative
Generalin the fact situation of thiscase doesnot arise, inasmuch as
according to the stand taken at the earliest point of time one Aruna
isthe adopted daughter of defendants1 and 2 if representation by
legal representative is essential. There is difference between
Administrative General representing the estate of deceased and
legal representative recognized in law representing the estate of
deceased. One appointed by Court under Rule 4-A represents the
estate, whereas legal representative is an adversarial litigation
representsand also conteststhe case by stepping into the shoes of
deceased. So the appointment under Rule 4-A ought to be last of
the options, that too. when'no.one. satisfying the definition of legal
representative under Section 2(11) of CPC could be identified. He
praysfordismissing the Civil Revision Petition.

The contentionsofleamed counselare taken note of.

In the case on hand, the admitted circumstance is that
Defendants 1 and 2 died .issueless. Therefore, dying issueless is
different from recording that a pary to a lisdied without having a
legal representative. The revision petitioner cannot equate both
situations viz., issueless and party died during the pendency of suit
hasno legal representative.

Order XXl Rule 4-A readsasfollows :-

“4-A. Procedure where there is no legal
representative:- (1) If, in any suit, it shall appear to the Court
that any party who has died during the pendency of the suit has
no legal representative, the Court may, on the application of

any party to the suit, proceed in the absence of a person



representing the estate of the deceased person, or may by
order appoint the Administrator-General, or an officer of the
Court or such other person as it thinks fit to represent the
estate of the deceased person for the purpose of the suit; and
any judgment or order subsequently given or made in the suit
shall bind the estate of the deceased person to the same extent
as he would have been bound if a personal representative of
the deceased person had been a party to the suit.

(2) Before making an order under this rule, the Court

(a) may require notice of the application for the
order to be given to such (if any) of the persons having an
interest in the estate of the deceased person as it thinks fit;
and

(b) shall ascertain that the person proposed to be
appointed to represent the estate of the deceased person is
willing to be so appointed and has no interest adverse to that

of the deceased person.”

The object of Rule'4-A isto preventi hardship or suffering to a
contesting party, with the demise of his opponent, therefore
provides for appointment of ‘Administrator — General or officer of
Court to represent the estate of deceased. Rule 4-A plainly reads
that (i) a party to suit died during the pendency of suit without
having a legal representative; (i) - on an application the Court
appoints (a) Administrative General (b) Officer of Court i.e., such
other person the court thinksfit to represent the estate of deceased
person for the purpose of suit. The consequence of this
arrangement isthat the Judgment delivered by the court isbinding
on the estate of deceased. The rule confersdiscretionary poweron
the Court and intended to avoid adjudication against dead
person. The procedural safeguard in exercising this discretion is

available after notice to persons, if any available, having interest in



the deceased’sestate. The applicability of rule arisesif a party died
without having a legal representative. The words ‘legal
representative’ are understood from the definition in Section 2(11)
of CPC. While deciding scope and meaning of words legal
representative, the Courts have held that the words legal
representative mean a person who in law representsthe estate of a
deceased and includes any person who intermeddles with the
estate of a deceased and where a party sues or is sued in a
representative character the person on whom the estate devolves
on the death of the party so suing or sued. The definition of legal
representative is inclusive .in' character.-and its scope is wide.
Interpreting Rule —4A in the light of definition of legal representative,
this Court is of the view that issueless isdifferent from died without a
legal representative. In adversarial litigation the appointment of
Administrative General or Officer by court ought to be the last of
the options.

Thus, an obligation iscast on the Court to verify the necessity
of appointing Administrative General or appointing an officer of
Court to represent the estate of deceased party.

In the case on hand, forthe above reasons, thisCourt isof the
view that the trial Court has rightly rejected the prayer for
appointing Administrative General or an officer of the Court at the
instance of revision petitioner.

The Civil Revision Petition fails and is accordingly dismissed.

The dismissal of Civil Revision Petition ought not to be understood as



shutting out other options available to plaintiff to bring on record
the legal representative for whom a reference is made in the
pleadings. Asand when such application isfiled, the trial Court to
considerand passordersin accordance with law.

The trial Court is directed to dispose of O.SNo0.27 of 2007 as
expeditiously as possble preferably within three months from the
date of receipt of copy of thisorder.

Miscellaneous petitions, if any, pending, shall stand closed.

No order asto costs.

S. V. BHATT, J
Dt: 14-03-2018
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