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THE HON'BLE SRI JUSTICE S.V.BHATT 

 

CIVIL REVISION PETITION No.6531 of 2012 

 

ORDER: 

 

Heard  Mr.K.Suresh Reddy for revision petitioners and  

Mr.M.Sudhir Kumar for 1st respondent. 

Defendant Nos.5 to 14 in O.S.No.210 of 2011 in the Court of III 

Add itiona l Distric t Judge, Ongole, a re the revision petitioners. 

The 1st respondent filed  O.S.No.210 of 2011 for spec ific  

performanc e of agreement da ted  09.06.2007 sa id  to have been 

exec uted  by defendants 1 to 4 (respondents 2 to 5 herein), 

permanent injunc tion restra ining  the defendants from a liena ting  

p la int sc hedule, c rea ting  third  pa rty interest etc . 

The revision is d irec ted  aga inst the doc ket order da ted  

19.11.2012. The 1st respondent tendered  the suit agreement in 

evidenc e as Ex.A-1 and  the revision petitioner ra ised  ob jec tions on 

admissib ility of suit agreement in evidenc e.  The revision petitioners 

ob jec ted  to marking  the suit agreement by c ontend ing tha t the suit 

agreement is written on the stamp paper of Rs.100/ -.  The 

agreement refers to delivery of possession under the agreement by 

the exec utants in favour of 1st respondent.  The rec ita ls of suit 

agreement a ttrac t the ba r under Sec tion 17 of the Reg istra tion Ac t 

read  with Sec tion 35 of the Ind ian Stamp Ac t and  therefore the suit 

agreement is inadmissib le in evidenc e for any purpose.  The tria l 

Court held  as follows: 
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     “ In the aforesaid decision i.e.,  B. Bhaskar Reddy v. 

Bommireddy Pat tabhi Rami Reddy (died) by LRs and others, as per 

the case of plaint if f ,  possession of subj ect  mat ter of suit  agreement  

of sale was not  delivered to plaint if f  as per the recitals of that  

agreement  and the case of defendant  therein was that  he never 

executed any such agreement  of sale and he was in possession of 

subj ect  mat ter of that  agreement  of sale. Considering those facts, 

the Hon’ ble High Court  of A.P., observed as “ wherever t he 

agreement  holder is not  in possession of  t he propert y under 

agreement  of  sale, even t hough t here is a recit al in t he agreement  

as t o del ivery of  possession, he need not  pay proper stamp duty as 

required.  It  shal l  be t reat ed as a simple agreement  of  sale fal l ing 

out side t he scope of  Explanat ion I t o Art icle 47-A of  Schedule I of  

t he Indian St amp Act .  Various sit uat ions may arise for 

considerat ion on t his aspect .  The purpose of  t he Act  is t o see t hat  

a person, who is in physical  possession and enj oyment  shal l  not  

avoid t o pay proper st amp dut y as required under Explanat ion I t o 

Art icle 47-A of  t he St amp Act .  Ot herwise, t he document  shal l  not  

be admissible in evidence as required under Sect ion 35 of  t he 

St amp Act .”  

 

In this part icular case on hand, the rival content ions of the 

part ies in this pet it ion discloses that  pet it ioner is not  in possession 

of suit  property despite the recitals of suit  agreement  of sale 

evidencing the delivery of possession of suit  property to pet it ioner 

on the date of said document .  Therefore, the observat ions of the 

Hon’ ble High Court  in the aforesaid referred decision are squarely 

applicable to the facts of case on hand.”  

 

Lea rned  c ounsel appearing  for pa rties in the Civil Revision 

Petition made submissions on the lega l infirmity under the Stamp 

Ac t.  Therefore, the Civil Revision Petition is c onsidered  and  dec ided  

by referring  to the riva l c ontentions made in this beha lf. 

Mr.Suresh Reddy c ontends tha t the order under revision is 

fo llowed  on the dec ision of this Court reported  in B.Bhaskar Reddy 
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Vs. Bommireddy Pattabhi Rami Reddy1.  Ac c ord ing to him, the ra tio 

la id  down in P.Bhasker Reddy’s c ase (1 supra ) is not app lic ab le to 

the fac ts and  c irc umstanc es of the c ase.  Sec ond ly, the nec essity 

to pay stamp duty is dependant on the rec ita ls inc orpora ted  in the 

doc ument but not by referenc e to the averments either in the p la int 

or in the written sta tement.  Ac c ord ing to him, in the c ase on hand , 

the p la int is silent about the possession whether it is c la imed  as 

taken or still c ontinued  with the exec utants. Under those 

c irc umstanc es, the 1st respondent if intends to introduc e suit 

agreement a tleast as an agreement of sa le, the 1st respondent is 

under ob liga tion to pay defic it stamp duty and  pena lty on Ex.A1.  

He further c ontends tha t in view of the ra tio la id  down by the Apex 

Court in OM PRAKASH Vs. LAXMINARAYAN AND OTHERS2 the rec ita ls 

a re the dec id ing  fac tor in determining  whether the doc ument is 

liab le for stamp duty under Artic le 47-A etc .  He fina lly c ontends 

tha t the ra tio of this Court in P.Bhasker Reddy’s c ase (1 supra ) no 

more is good  law and  p rays for dec la ring  ac c ord ing ly. 

Mr.Sudhir Kumar refers to sta tement of ob jec ts and  reasons of 

Ac t No.21 of 1995 and  c ontends tha t ac c ord ing to him, the stamp 

duty is payab le if under the agreement power of a ttorney is  

c rea ted , tota l c onsidera tion is pa id , possession is delivered  to 

vendee but not in a  c ase where the agreement is between the 

vendor and  vendee.  Therefore, ac c ord ing to him, payment of 

Rs.100/ - stamp duty would  be suffic ient. 

                                                 
1 2010 (6) ALD 307 
2 (2014) 1 Supreme Court Cases 618 
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Artic le 47-A of Stamp Ac t reads thus: 

47-A Sale as defined in 

Sect ion 54 of the Transfer of 

Property Act , 1882 : 

(a)   in respect  of property 

situated in any local area 

comprised in a Municipal 

Corporat ion : 

 

(i)  Where the amount  or 

value of the considerat ion for 

such sale as set  forth in the 

inst rument  or the market  

value of the property which is 

the subj ect  mat ter of the 

sale whichever is higher but  

does not  exceed Rs.1,000/ -. 

Eight  rupees for every 

one hundred rupees or 

part  thereof. 

 
 
 
 
 
 
 
 
 

 
 

(ii) where it  exceeds 

Rs.1,000/ -. 

The same duty as under 

Clause (i) for the f irst  

Rs.1,000/ - and for every 

Rs.500/ - or part  thereof 

in excess of Rs.1,000 

forty rupees. 

(b) in respect  of property 

situated in any local area 

comprised in the Select ion 

Grade or in Special Grade 

Municipality :  

 

(i) where the amount  or value 

of the considerat ion for such 

sale as set  forth in the 

inst rument  or the market  

value of the property which is 

Seven rupees for every 

one hundred rupees or 

part  thereof. 
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the subj ect  mat ter of the 

sale whichever is higher but  

does not  exceed Rs.1,000/ -. 

(ii) where it  exceeds 

Rs.1,000/ -. 

The same duty as under 

Clause (i) for the f irst  

Rs.1,000/ - and for every 

Rs.500/ - or part  thereof 

in excess of Rs.1,000 

Thirty-f ive rupees.  

(c) where the property is 

situated in any area other 

than those ment ioned in 

Clauses (a) and (b) :  

 

(i) where the amount  or value 

of the considerat ion for such 

sales as set  forth in the 

inst rument  or the market  

value of the property which is 

the subj ect  mat ter of the 

sale, whichever is higher but  

does not  exceed Rs.1,000/ -. 

Six rupees for every one 

hundred rupees or part  

thereof. 

(ii) where it  exceeds 

Rs.1,000/ -. 

The same duty as under 

Clause (i) for the f irst  

Rs.1,000/ - and for every 

Rs.500/ - or part  thereof 

in excess of Rs.1,000 

thirty rupees. 

(d) if  relat ing to a mult i-unit  

house or unit  of 

apartment / f lat / port ion of a 

mult istoried building or part  

of such st ructure to which 

the provisions of Andhra 

Pradesh Apartments 

(Promot ion of Const ruct ion 
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and Ownership) Act , 1987, 

apply : 

 

This Court in B. Bhaskar Reddy c ase (1 supra ) on payment of 

stamp duty/ pena lty, held  as follows: 

“ It  is admit ted fact  that  though an agreement  of sale was 

executed recit ing as to delivery of possession, possession was not  

delivered and there was exchange of not ices for delivery of 

possession under the agreement .  Whereas, the defendants denied 

the very execut ion of the agreement  and also stated that  the 

quest ion of delivery of possession does not  arise since there was 

no agreement  executed between the part ies.  In the plaint  it  was 

pleaded that  though there is a recital in the agreement , 

possession was not  delivered in spite of issuance of legal not ice.  

In the writ ten statement , defendants stated that  they are in 

possession of the property.  Under those circumstances, the Court  

is of the considered view that  an agreement  to sell followed by or 

evidencing delivery of possession of the property agreed to be 

sold shall be chargeable as sale and not  otherwise and, in the case 

on hand, agreement  of sale is not  followed by or evidencing 

delivery of possession of the property agreed to be sold.  The 

pleadings, nature of the documents and the recitals and the 

surrounding circumstances must  be taken into considerat ion for 

the purpose of Explanat ion I to Art icle 47-A of Schedule I-A of the 

Indian Stamp Act , in the interest  of j ust ice.  Therefore, 

agreement  of sale in quest ion does not  fall within the scope of 

Explanat ion I to Art icle 47-A of Schedule 1-A of the Indian Stamp 

Act ; thus, impounding of such document  does not  arise. 

In a situat ion like this, the aid of purposive interpretat ion 

needs to be taken into considerat ion.  The purpose to insist  upon 

payment  of proper stamp duty is to earn revenues to the State.  If  

a person, being in physical possession and enj oyment  of the 

property under the agreement  of sale, wherein there is a recital 

as to delivery of possession or evidencing delivery of possession, 

avoids to pay proper stamp duty, such document  is inadmissible 

under Sect ion 35 of the Indian Stamp Act , 1899.  In nutshell,  

wherever the agreement  holder is not  in possession of the 

property under agreement  of sale, even though there is a recital 

in the agreement  as to delivery of possession, he need not  pay 

proper stamp duty as required.  It  shall be t reated as a simple 
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agreement  of sale falling outside the scope of Explanat ion I to 

Art icle 47-A of Schedule I of the Indian Stamp Act .  Various 

situat ions may arise for considerat ion on this aspect .  The purpose 

of the Act  is to see that  a person, who is in physical possession 

and enj oyment  shall not  avoid to pay proper stamp duty as 

required under Explanat ion I to Art icle 47-A of the Stamp Act .  

Otherwise, the document  shall not  be admissible in evidence as 

required under Sect ion 35 of the Stamp Act .”   

 

The above paragraph from B. Bhaskar Reddy’s c ase reads 

tha t the rec ita ls in the doc ument a re not c onc lusive but a lso 

averments etc ., a re looked  into while determining the payment of 

stamp duty and  pena lty.  The other reason rec orded  by the lea rned  

Judge is tha t purposive interp reta tion needs to be taken into 

c onsidera tion while determining the issue of payment of stamp 

duty/ pena lty.  The Revision Petitioner assa ils these find ings both by 

referenc e to Stamp Ac t and  a lso the p rec edents on the point. 

The petitioner relies on Om Prakash c ase (2 supra ) to c ontend  

tha t the lega l duty to pay stamp duty is dependent on the rec ita ls 

in the doc ument, whic h rec ord  a  partic ula r sta te of a ffa ir but not 

the p lead ings in the suit.  The c irc umstanc es in Om Prakash c ase (2 

supra ) a re substantia lly simila r, henc e for apprec ia ting  the ra tio la id  

down by the Apex Court the following pa ras a re exc erp ted . 

         “ The appellant -defendants executed a deed of agreement  to 

sell the suit  land to the respondent -plaint if fs.  It  was inter alia 

clearly recited in the agreement  to sell that  the seller, having 

received a part  of the sale considerat ion as a token amount , has 

handed over possession of the land to the purchaser and that  after 

receiving the remaining sale considerat ion amount  from the 

purchaser within a year, the seller would get  the sale deed 

registered in the name of the purchaser.”  
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 The respondent  f iled a suit  for specif ic performance of the 

agreement  to sell,  possession and permanent  inj unct ion in respect  

of the land.  It  was the case of the respondents that  the suit  land 

was delivered to them on payment  of a part  of the considerat ion 

money in pursuance of the agreement  to sell.   The defendants in 

the writ ten statement , however, denied the assert ion of the 

plaint if fs and stated that  no agreement  to sell was ever executed 

and no possession was given. 

 

During the course of the t rial the agreement  to sell was sought  to be 

proved and admit ted in evidence by the Plaint if fs.  But  it s 

admissibilit y was quest ioned by the defendants on the ground that  

the agreement  to sell contains a recital that  possession has been 

handed over to the purchaser and, therefore, it  is a deemed 

conveyance in terms of the Explanat ion appended to Art icle 23 of 

Schedule 1-A of the Stamp Act  as subst ituted by Sect ion 6 of Act  22 

of 1990, in the State of M.P. over which the stamp duty as indicated 

in Schedule 1-A of the Stampt  Act , 1899, as subst ituted by M.P.Act  

22 of 1990, is required to be aff ixed.  It  is pointed that  the 

agreement  to sell in quest ion is executed on a stamp paper of Rs.50 

only.  The submission made by the defendants found favour with the 

t rial court  and it  held the agreement  to sell to be inadmissible in 

evidence as it  has not  been suff icient ly stamped.  It  further 

observed that  if  the plaint if fs want  to produce the said document  in 

evidence then they can make proper applicat ion as envisaged under 

Sect ion 35 of the Stamp Act . 

The plaint if fs challenged the t rial court ’ s order in a writ  pet it ion 

f iled under Art icle  27 of the Const itut ion contending that  when the 

defendants themselves had asserted that  possession of the property 

was not  delivered and the plaint if fs too had claimed the relief of 

possession, this meant  that  they were not  in possession, then the 

recital in the agreement  was of no consequence and the view taken 

by the t rial court  was erroneous.  The Single Judge of the High 

Court  accepted this content ion and held the agreement  to sell to be 

admissible in evidence. 

 Thus the quest ion which fell for considerat ion by the Supreme 

Court  in this appeal was : whether the admissibilit y of a document  

produced by the party would depend upon the recitals in the 

document  or on the pleadings raised by the part ies in the suit  or the 

factual situat ion, and whether the document  in quest ion was a 

deemed conveyance in terms of the Explanat ion appended to Art icle 

23 of Schedule 1-A of the STampt  Act  as subst ituted by Sect ion 6 of 

Act  22 of 1990 in the State of  M.P. and is duly stamped. 
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At  the t ime of considering the quest ion of admissibilit y of a 

document , it  is the recital(s) therein which shall govern the issue.  

It  does not  mean that  the recital(s) in the document  shall be 

conclusive but  for the purpose of admissibilit y of a document  it  is 

the terms and condit ions incorporated therein which shall hold the 

f ield.  In this case, the agreement  to sell clearly acknowledges 

payment  of a part  of the considerat ion money and further, the 

giving of actual physical possession to the purchaser by the seller. 

 

If  in a document  certain recitals are made then the Court  would 

decide the admissibilit y of the document  on the st rength of such 

recitals and not  otherwise.  For example, in a given case, if  there is 

an unregistered absolute sale deed and the part ies say that  the 

same is not  required to be registered then the court  would not  be 

ent it led to admit  the document  simple because the part ies say so.  

The j urisdict ion of the ocurt  f lows from Sect ions 33, 35 and 38 of 

the Stamp Act  and the court  has to decide the quest ion of 

admissibilit y.  Whether the possession in fact  was given or not  in 

terms of the agreement  to sell in quest ion: it  is the recitals 

contained in the document  that  are decisive of admissibilit y.”  

 

Let me now refer to the following dec isions of our High Court. 

In B. Ratnamala v. G. Rudramma3, it was held  as follows: 

“ The main quest ion that  falls for considerat ion is the interpretat ion 

of the expressions “ followed by or evidencing delivery of 

possession” . These expressions cannot  be read in isolat ion and one 

has to f ind the t rue meaning by reading the ent ire Explanat ion and 

more so in conj unct ion with the earlier expression i.e.,  

“ agreement ” .  Even if  these two expressions are looked 

independent ly, it  means an agreement  to sell followed by delivery 

of possession and an agreement  to sell evidencing delivery of 

possession. In the f irst  case, i.e., “ followed by delivery” , possession 

cannot  be disj uncted from the basic source i.e., agreement  to sell.   

Therefore, the expression followed by delivery of possession should 

have a direct  nexus to the agreement  and should be read in 

j uxtaposit ion to the word ‘ agreement ’  and it  cannot  be independent  

or outside the agreement .  Therefore, the delivery of possession 

should follow the agreement  i.e., through the agreement .  It  takes 

in it s sweep the recital in the agreement  it self  that  delivery of 

possession is being handed over.  It  will also cover cases of delivery 

                                                 
3
 1999 (6) ALD 160 (DB) 
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of possession contemporaneous with the execut ion of agreement , 

even if  there is no specif ic recital in the agreement .  In other 

words, the delivery of possession should be int imately and 

inext ricably connected with the agreement .  And in the second 

type, i.e.,  agreements evidencing delivery of possession, if  the 

document  contains evidence of delivery of possession by a recital in 

that  behalf ,  that  is suff icient .  Such delivery of possession can be 

prior to the date of agreement  and need not  be under the 

agreement .  If  the Agreement  records the fact  that  the possession 

was delivered earlier and such recital serves as evidence of delivery 

of possession, though prior to the Agreement , it  falls under the 

second limb.  Therefore, on a proper interpretat ion of the said 

expressions, it  would follow that  an agreement  containing specif ic 

recital of delivery of possession or indicat ing delivery of possession 

even in the past  is liable for stamp duty as a ‘ sale’  under the said 

Explanat ion.”  

 

Ponnapola Seetha Ramaiah v. Sanagala Sreenivasulu4, has 

app lied  the ra tio  la id  down in B.Ra tnama la ’ s c ase and  held  as 

follows : 

      “ In the instant  case, it  is not  in dispute that  the agreement , as 

it  was originally drafted, did not  contain the recital relat ing to 

delivery of possession of the property.  However, on the back of the 

agreement , several endorsements were made relat ing to receipt  of 

money by the respondent .  Two endorsements were found against  

the date 28.5.2005.  In the later endorsement , it  is stated that  on 

that  day Rs.6,19,000/ - was received towards the amount  under the 

agreement  and the property was delivered.  This recital would 

clearly show that  the delivery of possession has taken place a few 

months after entering into the agreement  and in pursuance thereof.  

Thus, delivery of possession is direct ly connected with and 

t raceable to the agreement  of sale.  Hence, the rat io laid down by 

the Division Bench of this Court  in B. Ratnamala’ s case (supra), 

clearly applies to this case.”  

 

Ratnamala’s c ase is fo llowed  in Gankidi Venkateshwar Reddy 

Vs.  Podem Veeraiah and others5 and  for b revity, the same view is 

not referred  to. 

                                                 
4 2012 (6) ALD 766 
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The above d isc ussion takes this Court to the rec ita ls in the suit 

doc ument da ted  09.06.2007, and  a re as follows: 

 

    “ 4. The balance payment  of Rs.15,00,000/ - will be paid by the 

purchaser to the sellers at  the t ime of execut ion of the absolute 

sale deed and thus complete the sale t ransact ion. 

    5. The sellers conf irms with the purchase that  they have not  

entered into any agreement  of sale, mortgage or exchange 

whatsoever with any other person relat ing to the schedule property 

of this agreement  except  with A.P.S.F.C., Ongole Branch. 

    6. Sellers today handed over the peaceful physical possession of 

the schedule of property to the purchaser.”  

 

The p la int admitted ly silent on the rec ita ls referred  to above.  

Therefore, it is but lega l to refer to the p rimary c lauses on whic h the 

ob jec tion on non-payment of stamp duty/ pena lty is ra ised . 

The c lause (6) in c lea r terms sta tes tha t the sellers under the 

agreement on 09.06.2007 have handed  over the peac eful physic a l 

possession of the sc hedule of p roperty to the purc haser. 

Therefore the dec ision on payment of required  stamp duty on 

suit agreement is to be dec ided  by referenc e to the very rec ita ls in 

the agreement but not the p lead ings.  The ra tio of Apex Court and  

this Court in the dec isions referred  to above lays down the b ind ing 

p rinc ip les. 

Therefore, it is held  tha t the view taken by this Court in 

B.Bhasker Reddy’s c ase (1 supra ) c annot be trea ted  as good  law in 

view of the ra tio in Om Prakash’s c ase  (2 supra ) and  PONNAPOLA 

SEETHA RAMAIAH’s c ase (4 supra ).  

                                                                                                                                     
5 2016 (6) ALT 594 
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Keep ing in view the above dec isions, the order under 

Revision is set aside.  The 1st respondent is g iven liberty to take steps 

as a re required  in law for getting  the agreement da ted  09.06.2007 

impounded .  The ob jec tion if any under the Registra tion Ac t is left 

open for c onsidera tion as and  when the doc ument is tendered  in 

evidenc e. 

The Civil Revision Petition is a llowed  ac c ord ing ly.  No c osts. 

   

 

____________ 

                                                                                             SVB,J 

Date:20-09-2018 

Note: 

L.R.Copy to be marked  

        (B/ o) 

          Prv 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


