
HON’BLE SRI JUSTICE P. KESHAVA RAO 

WRIT PETITION No.3952 of 2011 

ORDER:  

 

  Heard  the lea rned  c ounsel for the petitioner and  the 

lea rned  Government Pleader appearing  for the respondents 1 to 3. 

 The p rayer sought in the writ petition is as under: 

 “ For the reasons sta ted  in the ac c ompanying a ffidavit, it is hereby p rayed  

tha t this Court may be p leased  to issue an appropria te writ order or d irec tion 

more pa rtic ula rly one in the na ture of WRIT OF MANDAMUS dec la ring  the ac tion 

of the respondents 1 and  2 in initia ting  p roc eed ings in A.D.O.  L.T.R. No 62/ 2011 

da ted  28.01.2011 under the p rovisions of the Regula tion 1 of 1959 as amended  by 

Regula tion 1 of 1970 to evic t the petitioner from the residentia l house bearing  No. 

2-243 owned  and  possessed  by the petitioner to an extent of Ac .0.04 c ents 

situa ted  in S.No. 25 Part of Rampac hodavaram Village Rampac hodavaram 

Manda l East Godavari Distric t as highly illega l a rb itra ry unjust improper and  in 

viola tion of the p rinc ip les of na tura l justic e and  c onsequently set aside the same 

and  to pass suc h other order or orders as this Hon’b le Court may deems fit and  

p roper in the c irc umstanc es of the c ase.”  

 The c ase of the petitioner is tha t he is a  resident of 

Rampac hodavaram village and  manda l of East Godavari Distric t.  

He is the absolute owner and  possessor of house site of Ac .0.40 

c ents in Sy.No.25/ pa rt in Rampac hodavaram  village and  manda l, 

East Godavari Distric t. In fac t, his fa ther by name Gannavarapu 

Potha  Ra ju enc roac hed  the above p iec e of land  in the year 1951 

and  erec ted  a  tha tc hed  house.  Sinc e then, he was in peac eful 

possession and  enjoyment of the sa id  house site till his dea th, and  

the petitioner inherited  the sa id  p roperty by suc c ession.  In fac t, 

Manda l Revenue Offic er, Rampac hodavaram issued  possession 
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c ertific a te No.8/ 93 da ted  17.04.1993 sta ting  tha t the petitioner has 

been in possession of the land  and  he has no ob jec tion to c onstruc t 

a  house in the above sa id  site under weaker sec tions housing  

p rogramme in view of the orders of the M.R.O. Rampac hodavaram 

and  the Distric t Collec tor, East Godavari issued  in Ref.D/ 1638/ 92, 

da ted  8.7.1992.  It is a lso sta ted  tha t the petitioner has been paying  

the tax to the Gram Panc haya t, Rampac hodavaram regula rly.  The 

house was a lso a llotted  house No.2-156 and  subsequently it is 

c hanged  to 2-243.  However, in the rec ent ra ins i.e. a t the time of 

filing  of the writ petition, the tha tc hed  house was tota lly damaged  

and  c ollapsed . When the petitioner c hanged  the roof with RCC on 

18.01.2011, the Revenue Divisiona l Offic er, Rampac hodavaram 

c ame to the house of the petitioner and  tried  to demolish the 

struc tures and  d irec ted  him to vac a te the p remises, sinc e the 

petitioner is a  non-triba l and  the ac quisition of the sa id  house site is 

c ontra ry to the p rovisions of A.P. Sc heduled  Areas Land  Transfer 

Regula tion 1/ 59 as amended by Regula tion 1/ 70 (hereina fter c a lled  

as ‘Regula tion’ ).  Questioning the sa id  ac tion, the petitioner filed  

W.P.No.1174 of 2011 in this Court and  ob ta ined  interim d irec tions on 

28.1.2011 d irec ting  the respondents therein not to interfere with his 

peac eful possession and  enjoyment of the sub jec t p roperty, exc ep t 

in ac c ordanc e with due p roc ess of law.  Subsequently, the first 

respondent issued  notic e in form ‘E’  to the petitioner sta ting  tha t 

transfer of the sub jec t p roperty is made in c ontravention of 

p rovisions under Sec tion 3 of Regula tion and  d irec ted  to show 

c ause as to why he should  not be ejec ted  from the sc heduled  

p roperty and  restore the same to the Sta te. 
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 The lea rned  Senior Counsel appearing  for the petitioner 

c ontended  tha t the first respondent has no jurisd ic tion to issue the 

impugned p roc eed ings, sinc e the ac quisition of the sub jec t 

p roperty by the petitioner from his fa ther will not amount to transfer, 

thereby a ttrac ting  the p rovisions of Regula tion.  He a lso b rought to 

the notic e of this Court the definition of transfer as defined  under 

Sec tion 2(g ) of Regula tion.  Though the impugned  p roc eed ings a re 

only in the form of a  show c ause notic e, sinc e it is without 

jurisd ic tion, the p resent writ petition has been filed . 

 Per c ontra , the first respondent filed  a  c ounter a ffidavit 

denying the materia l a llega tions made in the a ffidavit filed  in 

support of the writ petition and  c ontended  inter a lia  tha t possession 

of sub jec t p roperty by the petitioner is in c ontravention of the 

p rovisions of the Regula tion sinc e Rampac hodavaram village and  

manda l c omes within the a rea  of agenc y trac ts. Sinc e the 

petitioner is a  non-triba l, the burden lies on him to p rove tha t the 

sub jec t p roperty belongs to him and  is not in vio la tion of the 

p rovisions of the Regula tion. 

 Having heard  both the c ounsel and  from the perusa l of the 

materia l on rec ord , it is revea led  tha t the petitioner has been in 

possession and  enjoyment of the sub jec t p roperty for the last about 

seven dec ades.  In fac t, in the year 1951 his fa ther has enc roac hed  

a  portion of the government poramboke land  and  a fter his dea th, 

the petitioner has been inherited  the same.  Admitted ly, the 

petitioner was g iven possession c ertific a te under the weaker 

sec tions housing p rogramme in view of the orders of the Revenue 
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Divisiona l Offic er, Rampac hodavaram and  Distric t Collec tor, East 

Godavari vide Ref. D/ 1638/ 92, da ted  8.7.1992.  Therea fter, the 

sub jec t p roperty was assessed  to tax by assigning door number 2-

156, subsequently c hanged  as 2-243 by the Gram Panc haya t. 

 In the bac kdrop  of the above sa id  fac tua l ma trix, the point 

tha t a rises for c onsidera tion is whether the p rovisions of Regula tion 

a re app lic ab le to the p roperty in question and  if so, whether the 

petitioner is liab le to be evic ted  therefrom? 

 To apprec ia te the above sa id  aspec t, some of the p rovisions 

of the Regula tion a re important to dea l with the issue and  the same 

a re as under: 

Sec tion 2(g) -  ‘Transfer’ means mortgage with or without possession lease, 

sa le, g ift, exc hange or any other dea ling  with immovab le p roperty, not 

being a  testamenta ry d isposition and  inc ludes a  c harge on suc h p roperty 

or a  c ontrac t.  

3(1)(a) - ‘Transfer of immovable property by a member of a Scheduled 

Tribe:-  Notwithstand ing anything in any enac tment, rule or law in forc e in 

the Agenc y trac ts any transfer or immovab le p roperty situa ted  in the 

Agenc y trac ts by Sc heduled  Tribe, sha ll be absolutely null and  void , unless 

suc h transfer is made in favour of person, who is a  member of a  

Sc heduled  Tribe or a  soc iety reg istered  or deemed to be reg istered  under 

the Andhra  Pradesh Co-opera tive Soc ieties Ac t, 1964 (Ac t 7 of 1964) 

whic h is c omposed  solely of members of the Sc heduled  Tribes.  

As per the above sa id  p rovisions, transfer means mortgage 

with or without possession, lease, sa le, g ift, exc hange or any other 

dea ling  with immovab le p roperty.  As per Sec tion 3(1)(a ) transfer of 

immovab le p roperty is interp reted  as unless suc h transfer is made in 
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favour of person, who is a  member of a  Sc heduled  Tribe or a  soc iety 

reg istered  or deemed to be reg istered  under the Andhra  Pradesh 

Co-opera tive Soc ieties Ac t, 1964 (Ac t 7 of 1964) whic h is c omposed  

solely of members of the Sc heduled  Tribes.  

 However, in the c ase on hand , the spec ific  c ase of the 

petitioner is tha t they a re in oc c upa tion of the government 

poramboke land  from the year 1951 onwards.  Their possession has 

been ac c ep ted  and  regula rized  by the respondents by issuing a  

possession c ertific a te No.8/ 93, da ted  17.04.1993 under the weaker 

sec tions housing p rogramme. It c annot be sa id  tha t the petitioner is 

in unauthorized  possession of government poramboke land  or is 

hold ing land  in c ontravention of the p rovisions of the Regula tion.  

Though, the first respondent filed  a  deta iled  c ounter a ffidavit not 

adverted  to anything with regard  to the possession c ertific a te and  

regula riza tion of the sub jec t p roperty in favour of the petitioner 

under the weaker sec tions housing p rogramme.  Merely bec ause 

the sub jec t p roperty fa lls within the sc heduled  a rea , it does not 

mean tha t the possession of the petitioner is in c ontravention of the 

p rovisions of the Regula tion.  On the other hand , the lea rned  

Government Pleader, on the query ra ised  by the Court, was not 

ab le to answer as to whether the possession c ertific a te issued  under 

the weaker sec tions housing p rogramme has been c anc elled  

enab ling  the respondents to initia te p roc eed ings under the 

p rovisions of the Regula tion.  Therefore, the possession c ertific a te 

issued  in favour of the petitioner is in forc e till da te. Therefore, this 

Court is of the op inion tha t the impugned  notic e issued  by the first 

respondent is a rb itra ry and  illega l.  Under these c irc umstanc es, this 
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Court is inc lined  to interfere in the matter and  set aside the 

impugned p roc eed ings. 

 Ac c ord ing ly, the writ petition is a llowed  setting  aside the 

impugned p roc eed ings in A.D.O. L.T.R. No 62/ 2011 da ted  28.01.2011 

under the p rovisions of the Regula tion 1 of 1959 as amended  by 

Regula tion 1 of 1970 to evic t the petitioner from the residentia l 

house bearing  No. 2-243 owned  and  possessed  by the petitioner to 

an extent of Ac .0.04 c ents situa ted  in S.No. 25 Part of 

Rampac hodavaram Village Rampac hodavaram Manda l East 

Godavari Distric t. There sha ll be no order as to c osts. 

  It is need less to observe tha t a llowing of the p resent writ 

petition will not c ome in the way of the respondents in initia ting  

appropria te p roc eed ings a fter c anc ella tion of the possession 

c ertific a te issued  in favour of the petitioner.   

Misc ellaneous petitions, if any, sha ll a lso stand  c losed .  

 

__________________ 

P. KESHAVA RAO, J 

 

Date:19.11.2018  

c c m  
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