
 

 
SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .6 7 6  o f  2 0 0 7  

 

ORDER:  

 This appeal is preferred, by the appellant , who is A1, 

aggrieved by the Judgm ent , dated 22.05.2007, passed in 

C.C.No.108 of 2000 by the Court  of I I I  Addit ional Dist r ict  & 

Sessions Judge cum  Special Judge for ACB Cases, 

Visakhapatnam , by vir tue of which the t r ial court  convicted A1 

for the offence punishable under Sect ion 7 and 13(1) (d)  r / w 

13(2)  of the Prevent ion of Corrupt ion Act , 1988 ( for short ,  

“P.C.Act ” )  and he was sentenced to undergo Rigorous 

I m prisonm ent  for six m onths and to pay a fine of Rs.500/ -  in 

default  sim ple im prisonm ent  for one m onth for the offence 

punishable under Sect ion 7 of P.C.Act  and further sentenced to 

undergo rigorous im prisonm ent  for one year and to pay fine of 

Rs.1,000/ -  in default  sim ple im prisonm ent  for two m onths for 

the offence under Sect ion 13(1) (d)  r / w 13(2)  of P.C.Act .   

 

2. The facts of the case, br iefly, are as follows:  

 

A1 was working as Special Assistant  Com m ercial Tax 

Officer ( I ntelligence)  in the Com m ercial Tax Departm ent  at  

Narsipatnam  and A2 was working as at tender in the sam e 

departm ent  in the said office, by the date of t rap proceedings, 

which took place on 09.12.1998.  They are public servants within 

the m eaning of clause (c)  of Sect ion 2 of P.C.Act .  PW1 is the 

resident  of Ayyapalem  Village, Chodavaram  Mandal, 

Visakhapatnam  Dist r ict , who was carrying tea dust  and coffee 
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powder business at  Chodavaram , under the nam e and style of 

Him alaya Tea Traders.  He used to purchase the tea and coffee 

m aterial from  A.Lokam anyee & Com pany, Calcut ta by placing 

purchase orders.  PW1 placed the order for 20 tea dust  bags and 

received bill,  dated 10.11.1998, along with way bill dated 

10.11.1998.  The m aterial was t ransported to Vizianagaram  

through East  Coast  Roadways, Vizianagaram .  On 18.11.1998, 

the com plainant  went  to Vizianagaram  and took the delivery of 

20bags of tea dust  powder from  the t ransport  com pany, under 

the way bill.   He engaged a taxi to t ransport  the m aterial, but  he 

was able to load 15 bags only and the pending five bags were 

book in Muralikr ishna Transport  Private Lim ited for 

t ransportat ion from  Vizianagaram  to Choadavaram .  He carr ied 

15 bags in his Taxi, to Chodavaram .  Subsequent ly, on 

19.11.1998 he received a copy of detent ion order through 

Muralikr ishna Transport  and cam e to know that  5 bags of tea 

dust  m aterial is detained by the CTO Narsipatnam  and enquired 

about  the detent ion order and showed him  the purchase bill and 

way bill.   The CTO directed him  to approach A1, as he is the 

com petent  person to release the m aterial. Thereupon,  

the com plainant  showed the way bill for 20 bags and inform ed 

that  he already t ransported 15 bags out  of 20 bags, through 

Taxi. Then A1 dem anded the com plainant  to pay Rs.3,000/ -  

towards br ibe am ount , for release of the m aterial.  

The com plainant  inform ed that  he is unable to pay the 

dem anded am ount , then A1 called A2 and inst ructed A2 to 

convince PW1.  A2 took the com plainant  out  of the office of A1 
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and suggested to pay the am ount  and otherwise the m aterial will 

be confiscated. The com plainant  inform ed to A2 that  he 

possessed only Rs.1,270/ -  and he has agreed to pay Rs.1,200/ -  

keeping Rs.70/ -  for his t ransportat ion charges.  I n turn, A2 went  

into the office room  of A1 and returned and inform ed that  A1 is 

not  agreeing for less than Rs.3,000/ -  and advised the 

com plainant  to get  Rs.3,000/ - .  Thereupon, the com plainant  

returned from  the ACTO Office.  Subsequent ly, on 05.12.1998 at  

about  12: 00 Noon, the com plainant  telephoned to the office of 

A1 and cam e to know that  A1 was not  available and A2 advised 

him  to com e on 08.12.1998, with m oney. Accordingly,  

on 8.12.1998, the com plainant  went  to the office of ACTO Office, 

Narsipatnam  and m et  A1 and A2 and requested to release the 

goods.  A1 and A2 quest ioned PW1 about  the br ibe am ount  of 

Rs.3,000/ - , for which PW1 replied that  he is unable to pay that  

m uch of am ount  and requested to reduce the am ount . A1 

inform ed to the com plainant  that  the am ount  is to be 

apport ioned am ong the other employees in the office and 

advised to br ing an am ount  of Rs.3,000/ - , along with way bill 

and the or iginal purchase bill.   A2 suggested the com plainant  to 

pay the dem anded am ount .  The com plainant  is not  willing to 

pay the br ibe am ount , as such he approached the then Deputy 

Superintendent  of police, ACB, Visakhapatnam  Range and filed 

writ ten com plaint .   Basing on the said com plaint , the Deputy 

Superintendent  of Police registered a case in Crim e No.19/ RC-

WLR/ 98 for the offence under Sect ions 7, 11 and 13(1) (d)  r / w 

13(2)  of P.C.Act  and took up invest igat ion. 
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During the course of invest igat ion, the DSP collected the 

m ediators, got  prepared pre t rap proceedings and Rs.3,000/ -  

produced by the com plainant  was tainted with Phenapthelene 

Powder and the sam e am ount  was given to the com plainant  to 

give the sam e to A1 and A2, whenever they dem anded.  

Accordingly, on 09.12.1998 at  09: 10 AM the de facto 

com plainant  and the t rap party went  to the office of A1 and A2, 

where PW1 paid the tainted am ount  of Rs.3,000/ -  to A1 on 

dem and.  On receiving the am ount , A1 issued release order of 5 

bags of tea dust , m eanwhile ACB Officials t rapped A1 and 

recovered the tainted am ount  of Rs.3,000/ -  and conducted 

chem ical test .  The chem ical test  was posit ive. The am ount  of 

Rs.2,800/ -  was recovered from  the shir t  pocket  and Rs.200/ -  

was recovered from  the pant  pocket .  After due invest igat ion, 

charge sheet  was laid for the sam e offences.   

 

3. The t r ial court , on appearance of the accused, fram ed 

charges for the offences under Sect ions 7, 13(1) (d)  r/ w 13(2)  

and Sect ion 120(b)  of I PC and read over the sam e to the 

accused.  The accused pleaded not  guilty and claim ed to be 

t r ied. 

 

4. During t r ial, on behalf of the prosecut ion, PWs.1 to 4  

were exam ined and Exs.P1 to P30 and MOs.1 to 10 were 

m arked. The incr im inat ing circum stances in the evidence of the 

prosecut ion witnesses were put  to the accused when he was 

exam ined under Sect ion 313 Cr.P.C. and he denied the t ruth of 

the evidence and reported no evidence. 
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5. The t r ial court , after evaluat ing the evidence and the 

m aterial on record, passed the impugned judgm ent .  Quest ioning 

the said judgm ent , the present  appeal is preferred on the 

grounds that  the court  below erred in convict ing the appellant  for 

the alleged offences.  The court  below ought  to have seen that  

the ingredients to const itute the said offences are not  proved by 

any legal and reliable evidence.  I t  failed to give any im portance 

to the ent ire evidence of the de facto com plainant , to adm it  that  

the appellant  m ade calculat ions on a paper and asked him  to pay 

Rs.3,000/ -  towards tax and com pounding fee. I t  failed to see 

that  PW1 also deposed that  he first  approached the then CTO 

who also stated that  he has to pay Rs.5,000/ -  towards tax and  

com pounding fee and asked him  to m eet  the appellant , when he 

first  approached. I t  failed to give any im portance to the evidence 

of PW1, who had categorically stated that  on the date of alleged 

t rap, the appellant  asked him  to wait  outside to give a receipt  

and som e m ore docum ents have to be prepared and that  he 

went  out  and gave pre-arranged signal, without  wait ing.   

The t r ial court  erred in giving im portance to release order and 

cam e to a wrong conclusion that  nothing has been m ent ioned in 

the said release order about  Rs.3,000/ - .  The t r ial court  ought  to 

have given the benefit  of doubt  to the appellant .  

 

6. Heard the counsel for the appellant  and the Public 

prosecutor appearing for the respondent . 

 

7. The counsel for the appellant  relies on the relevant  parts of 

the evidence of PW1, in support  of his content ion that  Rs.3,000/ -  
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which was dem anded by A1, is only towards the tax and the 

com pounding fee.  I nit ially, even according to PW1, who is the 

com plainant , the dem and was Rs.5,000/ - .  The said dem and was 

based on the discret ion, which A1 had with regard to the levying 

the com pounding fee. He draws the at tent ion of this court  to 

Sect ion 29(6A)  of Sales Tax Act , to convince the court  that  A1 

had discret ion with regard to the levying of the com pounding 

fee.  The said provision runs as under:  

“29(6A)  Where goods are carr ied without  paying tax, if any, 

payable under this Act , or goods are carr ied without  being 

properly accounted for in the docum ents referred to in clause (b)  

of sub-sect ion (2) , the said officer shall collect  the tax payable on 

the goods so carr ied and in addit ion levy a penalty not  exceeding 

five t im es the am ount  of tax pauyable on such goods are giving a 

reasonable opportunity to the person likely to be affected, against  

the proposed penalty.”  

 

Learned counsel contends that  based on the plea of PW1,  

A1 used his discret ion given under the above provision and 

reduced the am ount  to Rs.3,000/ -  and asked him  to br ing the 

said am ount , but  it  is not  towards any br ibe. 

 

8. With the above content ions in m ind, it  would be beneficial 

to peruse the evidence of PW1.   

 

9. PW1 states that  on 18.11.1988 he proceeded to 

Vizianagaram  to take delivery of tea powder upon receipt  of way 

bill,  dated 10.11.1998. He took delivery of 20 bags of tea dust  

from  East  Coast  Road ways, Vizianagaram  and engaged a taxi to 

t ransport  the sam e to Chodavaram and he loaded 15 bags of tea 

dust  into the taxi and he booked the rest  of five bags of tea dust  
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with Murali Krishna Transport  Authority Pvt .  Ltd., for being 

t ransported to Chodavaram .  He returned back to Chodavaram  

with the load of 15 bags of tea dust  powder, by taxi.   

On the following day i.e., on 19.11.1998, he received copy of 

detent ion order from  Murali Krishna Transport  Authority Pvt . 

Ltd., to the effect  that  the Com m ercial Tax Officer detained the 

stock of tea dust  ( five bags) .  On 23.11.1998, PW1 proceeded to 

CTO’s office, Narsipatnam , and m et  CTO in the office and 

requested him  to release his five bags of tea dust  powder, which 

includes com pounding fee.    

 

10. So from  the above evidence, it  can be understood that  the 

dem and was m ade for Rs.5,000/ - , which includes com pounding 

fee.  As to whether, apart  from  the com pounding fee there is 

need for any other taxable am ount , has to be further seen.  PW1 

cont inues to say that  CTO inst ructed him  to m eet  ACTO by nam e 

Venkata Rao, who is A1 in this case.  He m et  A1 who also 

reiterated that  he has to pay tax as well as com pounding fee,  

for a sum  of Rs.5,000/ - .  So from the above it  can be understood 

that  Rs.5,000/ -  is towards the com pounding fee and the tax.  

PW1 expressed his inabilit y to pay the am ount  and requested to 

reduce the am ount .  On that , A1 reduced the sum  to Rs.3,000/ - .   

PW1 states that  he believed that  the said sum  of Rs.3,000/ -  is to 

be paid towards the br ibe am ount . He again expressed his 

inabilit y to pay the said am ount  and requested for further 

reduct ion.  He m et  the at tender i.e., A2 and requested him  to 

see that  the am ount  is further reduced.  A2 told him  that  he 

would talk to A1 in that  regard and he asked him  to wait  for 
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som e t im e.  PW1 further inform ed A2 that  he could pay only 

Rs.1,200/ -  since he was having only Rs.1,270/ -  and he required 

Rs.70/ -  to m eet  his fare expenses.  As such, A2 went  into the 

office and returned stat ing that  A1 is not  agreeing for reducing 

the am ount  and then he returned back to his place, 

Chodavaram .  On 05.12.1998, he rang up A2 and talked to him  

and inform ed that  he would com e to the office on 08.12.1998.  

On 08.12.1998, in the m orning hours, he went  to the CTOs office 

and m et  A1 and asked A1 about  the detained stock.  

He reiterated the earlier version and dem anded Rs.3,000/ - .   

He also talked to A2. He also reiterated the earlier version and 

added to that , that  if a sum  of Rs.3,000/ -  is not  paid, the stock 

would be confiscated to the State.  A2 also stated to PW1 to 

br ing Rs.3,000/ -  to the office along with way bill,  purchase bill 

and let ter head.  Since PW1 thought  the sum  of Rs.3,000/ - , as 

dem anded by A1, and A2 is towards bribe for both of them  and 

he was not  to willing to pay the said am ount  to them , he went  to 

the office of ACB, Visakhapatnam  and m et  the DSP and reported 

the m at ter and drafted the report .  He went  to the office of ACB 

along with purchase bill,  way bill,  let ter head and the proposed 

bribe am ount . The Deputy Superintendent  int roduced him ,  

his staff m em bers and m ediators.  The m ediators took charge of 

the proposed bribe am ount  of Rs.3,000/ -  from  him  and noted 

down the serial num bers in the pre t rap proceedings.   

The am ount  was of two, five hundred rupee notes and twenty, 

one hundred rupee notes. Thereafter, he was asked to wait  

outside the office.  Fifteen m inutes thereafter, he was called 



 9 

 

inside the office.  At  that  t im e, he was in the custody of bill,  way 

bill,  let ter head paper and personal cash of Rs.550/ -  and hand 

kerchief.  He was allowed to keep them  in his pant  pocket . The 

constable kept  wad of currency in his shir t  pocket  and the 

Deputy Superintendent  of Police inst ructed him  not  to touch the 

wad of currency notes unt il and unless it  was dem anded by A1 

and A2 and in case the am ount  is paid, to com e out  and give the 

signal, by wiping his face with his hand kerchief.  The constable 

r insed his hand fingers in the sodium  carbonate solut ion, and on 

doing so, the solut ion turned to pink colour and he prepared 

another carbonate solut ion and all of them  r insed their  hand 

fingers in it  and the solut ion rem ained colourless.  PW1 further 

stated that  they all left  the office of ACB, Visakhapatnam  at  

06: 00 AM.  He went  into the office and not iced that  A1 was 

present  in the office.  On seeing him , A1 asked him  whether the 

dem anded am ount  was brought  or not .  On that , he took out  the 

am ount  from  his shir t  pocket  and paid it  to A1 and he received it  

with his r ight  hand and kept  it  in his shir t  pocket .  A1 inst ructed 

him  to br ing the Xerox copies of purchase bill at  Calcut ta.   

He proceeded to the office and got  the above docum ents 

Xeroxed and produced his docum ents before A1.  He requested 

A1 to issue the release order. He inst ructed him  to address a 

let ter to him  in the office, under Ex.P7 and A1 issued a release 

order in Ex.P8.  Thereafter he cam e out  and gave a signal. 

 

11. I n the cross-exam inat ion, it  was elicited that  when PW1 

went  to him , A1 made som e calculat ions on a rough paper and 

stated to him  that  a sum  of Rs.3,000/ -  has to be paid towards 
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the tax and com pounding fee.  He replied that  he was not  in a 

posit ion to pay so m uch am ount .  I n the second instance, he m et  

CTO and com plained to him  that  A1 was dem anding him  to pay 

Rs.3,000/ -  and on hearing that , CTO called A1 and directed A1 

to calculate and to arr ive at  correct  figure and to issue release 

order and he would endorse the m at ter later.  On that , he cam e 

to A1 and he stated that  a sum  not  less than Rs.3,000/ -  was to 

be paid in that  m at ter and the sam e cannot  be reduced and the 

power to reduce the sam e is not  in his hands.  I t  was further 

elicited that  he did not  ask either CTO or A1 or A2 whether the 

am ount  dem anded was towards tax or br ibe.  As he was under 

the im pression that  the dem anded amount , as was dem anded by 

A1 and A2, was towards br ibe, he proceeded to the office of 

DSP, ACB, Vizakhapatnam. I t  was further elicited that  when he 

requested A1 to issue the release order as he was in a hurry to 

open his shop, A1 stated to him  that  CTO will com e to the office 

and asked him  to wait  for som e t im e. When he requested A1 to 

issue release order, he issued the release order to him , saying 

that  he would obtain the endorsement  by the CTO later.  A1 also 

stated to him  to wait  outside for som e t im e, as he has to prepare 

receipt  and to issue som e other docum ents.  He cam e out  side 

the office and gave the pre arranged signal, without  wait ing 

outside the office.   

 

12. The above evidence would show that  it  was only on the 

basis of the understanding of PW1, that  the am ount  was 

dem anded as br ibe, he went  and reported the m at ter to the 

DSP, ACB. I n Ex.P1, which is the report  given by PW1,  
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the version of PW1 is that  the ACTO called the at tender and 

asked him  to talk to him  and the at tender A2 took him  to a room  

and asked him  to pay for him self and ACTO. From  the said fact ,  

it  can be understood that  it  was dem anded as a bribe. I n the 

concluding part  of Ex.P1, it  is stated that  ACTO i.e., A1 asked 

him  to br ing along with Rs.3,000/ -  along with Bill,  Way Bill,  and 

Let ter head paper on 09.12.1998 stat ing that  Rs.3,000/ -  is not  

for him self only and sam e would be given to the rem aining staff 

and therefore, the said am ount  cannot  be reduced, failing which 

he would confiscate the gods. 

 

13. From  the above, a clear dem and for br ibe can be m ade 

out .  But  while deposing before the court , PW1 did not  st ick to 

the said version, in spite of which the prosecut ion did not  declare 

him  as host ile and cross-exam ine him  on the contents of Ex.P1. 

Hence, Ex.P1 is not  substant ial evidence.  The evidence of PW1, 

taken as it  is, would not  reveal anything, which would imply that  

the am ount  was dem anded towards br ibe.  PW2, who is a 

m ediator, however, is a person, who acted as a m ediator at  the 

request  of the DSP, believing the version of PW1, which is that  

the am ount  was dem anded as a br ibe.  But  since PW1 has not  

reiterated the version given in Ex.P1 while deposing before the 

court , the evidence of the other witnesses, who were only 

part icipants in the t rap proceedings, does not  com e of any avail 

to the prosecut ion.   
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14. The counsel for the appellant  relies on a ruling of the apex 

court  reported in T.Su b r am an ian  v . St at e o f  T.N .
1
, wherein it  

was held that  m ere proof of receipt  of m oney by accused, in 

absence of proof of dem and and acceptance of m oney as illegal 

grat ificat ion, is not  sufficient  to establish that  guilt  of the 

accused. I t  was further held that  if the accused offers reasonable 

and probable explanat ion, based on the evidence that  the m oney 

was accepted by him , other than as an illegal grat ificat ion, 

accused would be ent it led to acquit tal.   

 

15. The facts of this case would also call for applicat ion of the 

said ruling, since there is no proof of dem and in this case.   

The evidence of PW1 is shaky, as regards the dem and.  The facts 

m ent ioned in the recovery proceedings, as stated by PW2, 

m ediator, and PW4, invest igat ing officer, also do not  inspire 

confidence.  When the case is that  Rs.3,000/ -  was dem anded 

towards bribe, recovery of Rs.2,800/ -  from  pant  pocket  and 

Rs.200/ -  from  shirt  pocket , does not  probablise the story of 

receiving the am ount  of Rs.3,000/ -  towards br ibe.  There is no 

need for the accused to segregate the am ount .  Had the case 

been that  Rs.3,000/ -  includes the tax am ount  and the br ibe, 

then perhaps, a segregat ion would be needed.  The above, 

would support  the evidence of PW1 that  he was only under an 

im pression that  Rs.3,000/ -  was dem anded towards bribe and 

had init iated the proceedings of t rap, only because of such 

inspect ion of PW1. 

 

                                                 
1
 (2006) 1 SCC 401 
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16. I n view of the above, this court  opines that  the judgm ent  

of the court  below needs to be allowed. 

 

17. Accordingly, the Crim inal Appeal is allowed and the 

convict ion and sentence recorded against  the appellant  for the 

offence punishable under Sect ion 7 and 13(1) (d)  r / w 13(2)  of 

the Prevent ion of Corrupt ion Act , 1988 ( for short , “P.C.Act ” ) ,  

in C.C.No.108 of 2000, dated 22.05.2007, by the Court  of  

I I I  Addit ional Dist r ict  & Sessions Judge cum  Special Judge for 

ACB Cases, Visakhapatnam , are hereby set  aside and 

consequent ly, the appellant  is acquit ted of the charges leveled 

against  him . The appellant / A1 shall be set  at  liberty forthwith,  

if not  required in any other cr im e. The fine am ount , if any,  

paid by the appellant / A1 shall be refunded to them . 

 

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed. 

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

Septem ber 11, 2018 

LMV 


