
 

SMT JUSTI CE T. RAJANI  
 

CRI MI NAL APPEAL No .3 0 0  o f  2 0 0 9  

 

ORDER:  

 This appeal is preferred, by the appellant , who is the 

accused, aggrieved by the Judgm ent , dated 18.03.2009, passed 

in S.C.No.394 of 2008 by the Court  of I I  Addit ional Met ropolitan 

Sessions Judge, Hyderabad, by vir tue of which the t r ial court  

convicted the accused for the offence punishable under Sect ion 

366 I PC and sentenced to undergo Rigorous I m prisonm ent  for a 

period of five years and to pay a fine of Rs.3,000/ - , in default  to 

undergo Sim ple Im prisonm ent  for a period of one m onth. 

 

2. The facts of the case, br iefly, as per the com plaint  filed by 

the com plainant , are as follows:  

The com plainant  used to visit  her m aternal grand parents 

house at  Brahm anapally in Ananthapur Dist r ict , where the 

accused t r ied to befr iend her and the com plainant  has 

discouraged his at tem pts. The accused som e how cam e to know 

the telephone num ber of their  house and started to m ake calls to 

the com plainant  but  when she objected for the same,  

the accused asked her to send one of her photographs and then 

he stated that  he would not  call her in future.  As such, she gave 

a photograph and in next  m eet ing, the accused showed a 

photograph in which she and the accused were together and he 

started blackm ailing her. He cam e to Hyderabad on 30.07.2007 

and m ade a call to her in the m orning and threatened her that  

he will com e to her house and show the photographs and let ters 

to her parents. The com plainant , fearing the consequences from  
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the threat  of accused, has gone to Afzalgunj  Bus Stop and the 

accused has m ade her to t ravel to Kurnool and from  there to 

Ananthapur and she was m ade to m ove from  her house in 

Nallakunta by the accused, on account  of his blackm ailing tact ics 

and the com plainant  has obliged the accused under the fear of 

the consequences that  m ay arise on account  of the conduct  of 

the accused. The accused m ade a call from  his m obile phone to 

som e people, asking them  to com e to Ananthapur Bus stop with 

a car.  On reaching Ananthapur the com plainant  m ade her to sit  

in the car in which the accused and som e m ore people also 

accom panied and the com plainant  was taken to Ralapally village 

and on the next  day, in the early hours, they reached Ralapally 

village, she was taken to a house which she cam e to know as the 

house of the relat ives of the accused. Ult im ately, she was m ade 

to sign on som e papers and thereafter the accused told him  that  

the papers on which she signed are the m arr iage papers.  

She m anaged to use the cell phone of the accused to call her 

parents, by giving SMS m essage to her father, stat ing that  she 

was at  Ralapally and thereafter she erased the said m essage,  

so that  the accused will not  know the sam e.  I t  is further 

subm it ted that  her parents have com e to Putaparthy Police 

Stat ion and from  there they have com e to Ralapally and t raced 

her at  Ralapally and rescued her from  there. Though the said 

facts were narrated to Nallakunta Police, they did not  register 

the case and they did not  alter sect ion of law from  gir l m issing to 

Sect ion 366 I PC.  
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3. The said com plaint  was referred to the police, based on 

which the case was registered as a case in Crim e No.228 of 

2007. After due invest igat ion, charge sheet  was laid against  the 

accused before the court  of I V Addit ional Chief Met ropolitan 

Magist rate, Hyderabad. The learned Magist rate, after com plying 

with all the required legal form alit ies, com m it ted the case to the 

Sessions Division by vir tue of the order in PRC No.27 of 2008.  

The Met ropolitan Sessions Judge, Hyderabad, who registered the 

PRC as S.C.No.394 of 2008, m ade over the sam e to the court  of 

I I  Addit ional Met ropolitan Sessions Judge, Hyderabad  

( t r ial court ) . The t r ial court , on appearance of the accused, 

fram ed charge for the offence under Sect ion 366 I PC and read 

over the sam e to the accused. The accused pleaded not  guilty 

and claim ed to be t r ied. 

 

4. During the course of t r ial, on behalf of the prosecut ion, 

PWs.1 to 4 were exam ined and Exs.P1 and P2 were m arked.  

The incr im inat ing circum stances in the evidence of the 

prosecut ion witnesses were put  to the accused, when he was 

exam ined under Sect ion 313 Cr.P.C., and he denied the t ruth of 

the evidence and reported no evidence. 

 

5. The lower court , after evaluat ing the evidence and the 

m aterial on record, passed the im pugned judgm ent ,  

against  which this appeal is preferred on the following grounds:  

The t r ial court  ought  to have seen that  the ingredients to 

const itute an offence under Sect ion 366 I PC are not  m ade out  

and proved by the prosecut ion. I t  ought  to have seen that  PW1, 
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being m ajor, has voluntar ily, with consent , accom panied the 

accused and both of them  m arr ied as they hail from  the sam e 

village and have acquaintance. I t  grossly erred in saying that  the 

age is not  relevant  for the accused, though the date of bir th 

cert ificate is filed.  I t  ought  to have seen that  PW1 did not  

disclose in her 161 statem ent  that  since her grand parents do 

not  have a television, she used to go to adjoining houses to view 

TV. I t  ought  to have considered that  PW1 left  Hyderabad from  

Afzalgunj  using a public t ransport  i.e., RTC Bus and t ravelled 

with him  on her free will.  I t  erred in relying on the 

uncorroborated test im ony of PW1 said to have been 

corroborated by PW2 and Ex.P1 in which there was no need or 

any necessity to file a pr ivate com plaint  and it  creates a 

reasonable suspicion that  the accused has been falsely 

im plicated. 

 

6. Heard the counsel for the appellant  and the Public 

Prosecutor appearing for the State.    

 

7. The counsel for the appellant  subm its that  the prosecut ion 

absolutely failed to prove its case. No support ing evidence was 

secured by the prosecut ion for the evidence of PW1. There is no 

proof of age of PW1 and the m essage which he allegedly sent  to 

her father is not  proved by the prosecut ion and no one was 

exam ined to prove the said fact . I t  is only the interested 

test im ony of PWs.1 and 2 that  speaks about  the m essage sent  to 

PW2 by PW1.   
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8. Based on the above argum ent , the points that  ar ise for 

considerat ion are:  

1)  Whether the accused has forcibly taken PW1 

and m arr ied her. 

2)  Whether the judgm ent  of the t r ial court  is 

sustainable. 

3)  To what  result . 

 

POI NT Nos.1  an d  2 :  

9. The age of the vict im  is, however, not  relevant  as Sect ion 

366 I PC does not  prescribe any punishm ent  with regard to the 

age of the vict im .  But  in order to br ing hom e the guilt  of the 

accused for the offence under Sect ion 366 I PC, the prosecut ion 

has to prove that  the vict im  was kidnapped by the accused 

against  her will.   

 

10. A reading of the evidence of the com plainant , who was 

exam ined as PW1, would be beneficial in understanding whether 

any force was exercised by the accused.  PW1, in her chief 

exam inat ion, deposed that  during vacat ions when she used to go 

to the village of her grand parents, she used to go to her 

neighbouring houses as there was no TV in her grand parent ’s 

house.  The accused also used to com e to the said house.  I n the 

year 2006, she went  to her grand parents’ house for sum m er 

vacat ions in the m onth of May, 2006 and she returned to 

Hyderabad one week thereafter. She used to get  telephone calls 

from  the accused to their  land line num ber at  Hyderabad for  

which she objected and asked him  not  to m ake any calls further.  

The accused prom ised her that  he would not  m ake calls if she 
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furnishes one of her posit ive photograph.  I n order to get  r id of 

the accused, she sent  her photograph by post .  I n the m oth of 

July, 2006, she went  to Brahm anapally to her grandparents’ 

village to at tend the funeral of their  close relat ive.  Then the 

accused showed her a photograph, as if she was with him  and 

started extending threats that  he will spoil her life by showing 

the said photos to the public.  I n view of the said threats,  

she was forced to post  greet ing cards to his address and write 

let ters on his dictat ion.  After returning from  Hyderabad on 

30.07.2007, she m ade a telephone call and asked her to com e to 

Afzalgunj  area, or else he will com e to her house and show all 

the photographs to her parents. She im m ediately went  to 

Afzalgunj  bus stop.  The accused took her to Kurnool, from  there 

to Ananthapur, in an RTC Bus. On the way he called som e people 

to com e to bus stop, Ananthapur, who cam e in a car.  

The accused, in the said car, along with som e other unknown 

persons, took her to Pallapalli v illage. They reached the said 

village by early hours of 31.07.2007. Som e unknown persons 

took her signatures on pr inted papers, containing Urdu and 

Arabic language, which she does not  know. After som e t im e the 

accused cam e and inform ed that  the papers on which her 

signatures were obtained are the papers of proof of her m arr iage 

with him . She m anaged to get  the cell phone of accused and 

send SMS to her father about  her whereabouts and after erasing 

the m essage, she handed over the phone to the accused. Her 

father, along with her uncle, cam e to Put taparthi Police Stat ion 

and from  there to Rallapally village and rescued  her, with the 
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help of police.  Her father gave the com plaint  to the police about  

her m issing and after her return, they filed pr ivate com plaint  

before the concerned court .   

 

11. A reading of the above evidence of the vict im  in her chief-  

exam inat ion would reveal the un-naturality.  She did not  have 

courage to inform  about  any of the events that  have taken place 

between herself and the accused and as to why she just  sent  an 

SMS to her father after keeping silent  for all those days on which 

the accused having been m aking so m any threats to her. PW2,  

who is the father of the vict im , though speaks about  the SMS 

does not  m ake any effort  to prove the said SMS before the court . 

I f the version of PW1 is believed to be t rue, in all probabilit y, 

PW2 would save the m essage and would get  it  as an evidence to 

draw support  to their  case. He already gave a report  to the 

police. Hence, he would have known about  the im portance of 

showing the m essage and retaining it , in order to have a support  

to their  case. The failure of PW2 to prove that  m essage, would 

belie the evidence of him self and also the evidence of PW1.  

There is absolutely no effort  that  seem s to have been m ade by 

PW1 all through her t ravel with the accused and she did not  

even m ake any effort  to draw the at tent ion of the outsiders, 

even before the unknown persons. She doesn’t  say that  she 

offered any resistance and m ade any com plaint  against  the 

accused. PW3 is the uncle of PW1, who went  along with PW2 to 

Rallapally village and rescued PW1.  But  the evidence does not  

com e of any avail to the prosecut ion, when the crux of the case 

stands not  proved.  The evidence of PW1 and the m anner in 
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which the incident  took place would suggest  that  there is 

consent  on the part  of PW1 to go along with the accused. 

 

12. Hence, in view of the above, this court  opines that  the 

prosecut ion could not  succeed in proving the guilt  of the accused 

and hence, the appellant  is ent it led for acquit tal. 

 

 Accordingly, points 1 and 2 are answered.  

 

POI NT No .3 :  -  

 

13. I n the result , the Crim inal Appeal is allowed and the 

convict ion and sentence recorded against  the appellant  for the 

offence under Sect ion 366 I PC by the Court  of I I  Addit ional 

Met ropolitan Sessions Judge, Hyderabad, by judgm ent , dated 

18.03.2009, passed in S.C.No.394 of 2008,  are hereby set  aside 

and consequent ly the appellant  is acquit ted of the charges 

leveled against  him .  The appellant / accused shall be set  at  

liberty forthwith, if not  required in any other cr im e.  The fine 

am ount , if any, paid by the appellant / accused shall be refunded 

to him .  

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

Septem ber 27, 2018 

LMV 

 


