
HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P.No.2403 OF 2012 

ORDER: 

 

 Heard  Mr.A.Prabhakar Rao for petitioner and  

Mr.Ghanshyamdas Mandhani for respondent.  

  

 The p la intiff is the revision petitioner.   The revision is d irec ted  

aga inst the order in C.M.A.No.79 of 2010 on the file of the  

II-Add itiona l Distric t Judge, Waranga l.  The c irc umstanc es relevant 

for d isposing of the revision a re b riefly sta ted  thus: 

 On 31.12.2000, agreement of sa le is sa id  to have been 

entered  into between the petitioner and  the respondent herein.  

The respondent being the vendor issued  notic e da ted  19.04.2005, 

fo llowed  by a  rep ly issued  by the petitioner on 07.05.2005.   

On 23.09.2005, the suit is filed  for spec ific  performanc e of 

agreement of sa le da ted  31.12.2000.  The suit summons ordered  by 

the Court below, a t the first instanc e, was returned  with the 

endorsement ‘ pa rty left the house’  and  the sec ond  endorsement as 

‘whereabouts not known’ .  Therea fter, on the app lic a tion filed  by 

the revision petitioner, substituted  servic e through paper pub lic a tion 

was permitted  and  the c ase is tha t the petitioner got the notic e 

pub lished  in the paper having loc a l c irc ula tion and  known as 

‘ Jana tha  Da ily’ . On 14.06.2006, ex parte  evidenc e was rec orded  

resulting  in O.S.No.503 of 2005 being dec reed .  The respondent, in 

the month of Dec ember, 2008, filed  I.A.No.28 of 2009 p raying  for 

setting  aside the  ex pa rte  dec ree da ted  14.06.2006.    
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 The g ist of the averments in the a ffidavit filed  in support of 

I.A.No.28 of 2008 is tha t her fa ther settled  first floor portion to her 

sister towards pasupu kumkuma and  ever sinc e her sister has been 

in peac eful possession and  enjoyment; tha t sinc e the p la intiff was 

trying  to interfere with her sister’ s p roperty, her sister filed  

O.S.No.1529 of 2004 in the Court of the Princ ipa l Junior Civil Judge, 

Waranga l seeking permanent injunc tion; the sa id  defendant lost 

c ontac t of her fa ther who is staying  in Saud i Arab ia  and  c ould  not 

c ommunic a te to him about filing  of O.S.No.503 of 2005 for spec ific  

performanc e of agreement of sa le, whic h was dec reed  ex pa rte  on 

14.05.2006 and  tha t p la intiff got exec uted  sa le deed  on 01.07.2008 

in pursuanc e  of ex parte  dec ree; tha t she c ontac ted  her fa ther on 

06.11.2008 and  informed  him about the same; tha t her fa ther has 

not entered  into any suc h agreement and  a lso not aware of the 

p roc eed ings in the suit and  instruc ted  her to take steps for setting  

aside the ex parte  dec ree; tha t p la intiff got pub lished  the suit 

summons in Jana tha  Da ily whic h does not have c irc ula tion in 

Waranga l Town; tha t as per the instruc tions of her fa ther she filed  

the p resent app lic a tion as his GPA holder and  p rayed  for setting  

aside the ex parte  order da ted  14.05.2006. 

 

 The revision petitioner filed  c ounter and  on a ll fours ob jec ted  

to eac h one of the averments made by the respondent in support 

of the p rayer for setting  aside the  ex pa rte  dec ree da ted  

14.06.2006.  For c onvenienc e, the g ist of the stand  taken by the 

revision petitioner is sta ted  thus: 
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 The g ift settlement deed  is a  sham and  bogus doc ument 

b rought into existenc e to defea t the rights of the p la intiff.  The 

p la intiff and  her sister were aware of filing  of the p resent suit and  

a lso passing of dec ree.  As the summons in the suit, whic h were sent 

to the last known address, c ould  not be served  on the p la intiff, the 

tria l Court ordered  substituted  servic e and  posted  the matter  

to 12.04.2006.  Vaka la th was filed  in the suit and  the matter was 

posted  to 25.04.2006, on whic h da te the p la intiff was set ex parte .   

As seen from the above developments, the p la intiff was aware  

of the pendenc y of the suit.   The petition filed  by the p la intiff for 

setting  aside the ex parte  order is not ma inta inab le and  is liab le to 

be d ismissed .  

 

 The tria l Court, by referring  to Exs.C1, C2 and  C3 substantia lly 

has rec orded  the find ing tha t the respondent herein had  

knowledge of the pendenc y of O.S.No.503 of 2005 and  filing  the 

app lic a tion under Order IX Rule 13 CPC firstly without p raying  for 

c ondona tion of delay is untenab le and  sec ond ly as the reasons 

sta ted  a re inc onsistent with the exhib its marked  in the enquiry, 

d ismissed  I.A.No.28 of 2009. 

 

 The lea rned  II-Add itiona l Distric t Judge on 31.01.2012 a llowed 

the c ivil misc ellaneous appea l.  Henc e, the revision. 

 

 Mr.Prabhakar Rao c ontends tha t the c onsidera tion of the 

p rayer for setting  aside the ex parte dec ree da ted  14.06.2006  

by the appella te Court is c omp letely perfunc tory.  The appella te 

Court c ommitted  an error in law by not taking  note of a  few 
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c irc umstanc es, whic h, if a re c onsidered  would  have had  due 

weight in delibera ting  whether the reason sta ted  on the absenc e 

and  lac k of knowledge of the respondent about filing  of O.S.No.503 

of 2005 is tenab le or not.  Ac c ord ing  to him, the fac t tha t a  vaka la th 

was p resented  through one Mr.Jithendra  Prasad  and  returned  by 

the offic er is a  strong c irc umstanc e whic h would  c ontrad ic t the 

find ings rec orded  by the appella te Court.  He further c ontends tha t 

the observa tion of the appella te Court tha t the revision petitioner 

exc ep t ra ising  ob jec tion ava ilab le under Artic le 32 d id  not ra ise 

other substantive ob jec tions of the fac ts in issue between the 

parties is inc orrec t.  Therefore, the fina l c onc lusion rec orded  by the 

appella te Court warrants interferenc e of this Court under Artic le 227 

of the Constitution.  Firstly, he p rays for setting  aside the order under 

appea l and  a lterna tively he submits tha t this is a  c ase where this 

Court ought to set aside the order under appea l and  remit the 

matter to appella te Court for c onsidera tion a fresh. 

 

 Mr.Ghanshyamdas Mandhani, on the other hand , c ontends 

tha t the revision petitioner either by c hoic e or otherwise has 

desc ribed  the address of respondent as resid ing in Ind ia .  

Ac c ord ing to him, the revision petitioner had  knowledge of the 

respondent resid ing in Musc a t a t the relevant point of time c an be 

easily apprec ia ted  from the exc hange of notic es. The respondent is 

unaware of the p roc eed ings and , therefore, the notic es by referring  

to whic h the ex parte dec ree is passed  c annot be trea ted  as 

p roper servic e on the defendant.    In other words, there is no need  

to file a  petition for c ondoning the delay.  Therefore, he p lac es 
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strong relianc e on the find ings of fac t rec orded  by the appella te 

Court and  p rays for d ismissing  the revision. 

  

 Before I apprec ia te the c ontentions above, I find  it 

c onvenient to p refac e the opera tive portion of the order under 

revision: 

“In the suit filed by plaintiff, summons were sent to the 

defendant’s address at Warangal through court and 

registered post and the summons could not be served, 

therefore a publication was taken out in “Janatha Daily” 

newspaper and one G.S.R.R Advocate filed Vakalath for 

defendant and the court on 12.4.2006 found that a third 

party filed Vakalath and the same was returned on 

25.4.2006 and the defendant was set ex parte. 

 The trial Court relied upon Exs.C1 to C3 holding 

that the G.P.A holder of the petitioner was aware of the 

proceedings and she is aware of filing of suit since 

17.1.2018, therefore, the version that she contacted her 

father on 6.7.2000 is not believable in view of her 

relationship with her father Sadanandam and she must 

have bee in contact with her father regularly and since she 

had already filed Exs.C1 to C3 the petitioner who is the 

defendant in the suit has got knowledge of the filing of suit 

against him. 

 In the present case, the allegations in the affidavit 

of the deponent who filed affidavit in support of 

I.A.No.28/2009 are not denied by the respondent/plaintiff in 

the counter, except the contention that the application was 

not maintainable in law for non-compliance of Rule 32 

CRP, and no other allegations were made denying the 

allegations made by the alleged G.P.A holder of the 

petitioner in her affidavit.  Even as per the respondent, the 

respondent, the petitioner Sadanandam has been residing 

abroad since the year 2000 and plaintiff instead of taking 

out summons to the address of Sadanandam, the 

defendant simply got issued summons to the house 

address of Sadanandam, the petitioner at Warangal in 

India.  When the plaintiff is aware that the defendant is not 

residing in India he should have been taken steps to get 
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publication published in abroad, but the respondent has 

not done so.  In view of non-denial of allegations made by 

defendant’s deponent has not done so.  In view of non-

denial of allegations made by defendant’s deponent in the 

affidavit and also in view of the above said facts that the 

plaintiff being aware that the defendant is residing abroad 

take out publication in “Janatha Daily” newspaper at 

Warangal is not sufficient service and in my opinion the 

order of the trial Court is erroneous and the same is liable 

to be set aside.  Hence appeal is allowed”. 

 

 In the c ase on hand , the c irc umstanc es whic h have bearing  

on the d isc retion exerc ised  by the appella te Court a re tha t the 

respondent issued  the notic e whic h was rep lied  by the revision 

petitioner/ p la intiff.  The p la int refers to the reason for not filing  the 

suit within the period  of three years, to the absenc e of respondent 

from the territoria l jurisd ic tion of the Court.  In other words, the 

revision petitioner had  knowledge tha t the respondent was living  in 

Musc a t when the suit was filed .  The revision petitioner has taken out 

notic e to the last resided  address or as g iven in the agreement of 

sa le but not to the known address where the respondent resided .  

This aspec t of the matter is a t the first instanc e c onsidered  by the 

appella te Court and  therea fter taking  note of the tota lity of 

c irc umstanc es was of the view tha t ordering  substituted  servic e by 

referring  to p revious two endorsements is unsusta inab le and  found  

tha t the respondent is required  to be heard  before a  dec ree is 

passed . 

 

 In the c irc umstanc es, though some a ttempt is made by 

Mr.A.Prabhakar Rao, keep ing in view the tota lity of c irc umstanc es 

of the c ase, I am c onvinc ed  tha t the grounds now c anvassed  by 
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the petitioner do not c ome within the sc ope of Artic le 227 of the 

Constitution.  This Court is pa rtic ula rly c onvinc ed  tha t with full 

knowledge of the respondent staying in Musc a t, the notic es have 

been taken out to an address not ac tua lly resided  by respondent.  

The d isc retion or the issue is c onsidered  on understand ing  

the tota lity of c irc umstanc es by the lea rned  Appella te Judge.   

The order of the appella te Court, henc e, does not warrant 

interferenc e under Artic le 227 of the Constitution of Ind ia .   

  

 The revision fa ils and  is, ac c ord ing ly, d ismissed .  The suit is 

d irec ted  to be d isposed  of within three months from the da te of 

rec eip t of a  c opy of this order.  There sha ll no order as to c osts. 

 

Pend ing misc ellaneous petitions, if any, stand  c losed .  

  
 

 

____________ 

         S.V.BHATT, J 

23rd  November, 2018 

Lrkm  
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