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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

  

CRIMINAL  PETITION Nos.7008 and 7256 of 2018  

 

COMMON ORDER:  
 

These two Crim inal Pet it ions, under Sect ion 482 Cr.P.C., 

are filed  by A.3 and A.5 to quash the proceedings in C.C.No.168 

of 2018 on the file of I I I  Special Met ropolitan Magist rate, 

Cyberabad, Kukatpally, registered for the offence under Sect ion 

138 of NI  Act .  

 

Respondent  No.2 filed Private Com plaint  under Sect ion 200 

Cr.P.C. for the offence punishable under Sect ion 138 of NI  Act  

against  the accused. First  Accused is Devarakonda Educat ional 

Society, represented by its Vice President ;  Accused No.2 is 

D.K.Sridhar, Vice President  of the Society and pet it ioners herein 

are only the m em bers of the Devarakonda Educat ional 

Society/ Accused No.1. A cheque bearing No.163958 dt .  

21.11.2016 was issued by A.1 represented by A.2 for an am ount  

of Rs.53,15,000/ -  drawn on State Bank of I ndia, Main Road, 

Medak towards part  paym ent  of the am ount  due to the 

com plainant , but  on its presentat ion, the sam e was returned 

unpaid. Thereupon, a Not ice dt . 09.12.2016 in com pliance of 

Sect ion 138(B)  of NI  Act  was issued and the receipt  of the sam e 

was acknowledged by accused, but  failed to pay the am ount  

covered by the dishonoured cheque.  Hence, the com plaint .  
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The only allegat ion against  these pet it ioners are that  they 

are m em bers of the Society and they have part icipated in day to 

day affairs of the society.   

 

These two pet it ions are filed on the ground that  m erely 

they are m em bers of the Society, the proceedings against  the 

pet it ioners for the offence under Sect ion 138 cannot  be 

cont inued as the quest ion of vicarious liabilit y  under Sect ion 142 

of NI  Act  does not  ar ise unless there is m aterial to show that  

they are direct ly involved in day to day affairs of the Society and 

requested this Court  to quash the proceedings against  these 

pet it ioners. 

  

As seen from  the allegat ions m ade in the com plaint , except  

a bald allegat ion that  they are also involved in day to day affairs 

of the Society, no details as to how they were part icipated in day 

to day affairs were m ent ioned.  However, the learned counsel for 

the respondent / s contended that  in view of the Orders in 

I .A.No.1146 of 2018 in I .A.No.950 of in O.P.No.1570 of 2016, 

the pet it ioners are liable for prosecut ion for the offence under 

Sect ion 138 of NI  Act . 

  

The cause of act ion ar ise for the offence under Sect ion 138 

of NI  Act  on the day when the cheque am ount  covered was not  

paid within one m onth from  the date of receipt  of the legal 

not ice, but  it  was served and reply was issued by Accused Nos. 1 

and 2.  Therefore, by the date of service of not ice and failure to 

pay the am ount  covered by dishonoured cheque, the Order in 

I .A.No.1146 of 2017 was not  passed.  Only by vir tue of this 
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Order, the other accused becam e liable, but  by the date of the 

alleged com m ission of offence, the pet it ioners were not  liable 

and they are not  part icipated in day to day affairs of the society .   

 

No doubt , the com plaint  was lodged against  the pet it ioners 

for the offence punishable under Sect ion 138 of N.I .Act . 

However, Sect ion 141 of N.I .Act  deals with vicarious liabilit y of 

any person other than the drawer of the cheque.  

 According to Section 141 of NI Act, 

(1) If the person committing an offence under section 138 is a 

company, every person who, at the time the offence was committed, 

was in charge of, and was responsible to the company for the 

conduct of the business of the company, as well as the company, 

shall be deemed to be guilty of the offence and shall be liable to be 

proceeded against and punished accordingly: Provided that 

nothing contained in this sub-section shall render any person 

liable to punishment if he proves that the offence was committed 

without his knowledge, or that he had exercised all due diligence 

to prevent the commission of such offence. 

 Explanation annexed thereto is clear that company means 

any body corporate and includes a firm or other association of 

individuals.  

 I n view of Sect ion 141 of N.I .Act ., it  is the duty of the 

com plainant  to plead and prove that  the pet it ioners part icipated 

act ively in day to day affairs of the Com pany on the date of 

com m ission of offence. Making a bald allegat ion against  the 

pet it ioners is not  sufficient  to fasten any cr im inal liabilit y in view 

of the law declared by the Apex Court  in “Poo j a Rav in d er  

Dev id asan i  v . St at e o f  Mah ar ash t r a ”  ( referred supra)  and the 

com plaint  is liable to be quashed.  
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 I n “Su n i l  Bh ar t i  Mi t t a l  v . Cen t r a l  Bu r eau  o f  

I n v est ig at ion 1
”  the Apex Court  while dealing with corporate 

cr im inal liabilit y held that  cr im inal intent  of person(s)  cont rolling 

com pany be im puted to com pany based on principle of ‘alter-

ego’, held that  reverse applicat ion of pr inciple is not  perm issible.  

The Apex Court  also held that  when com pany is the accused, its 

Directors can be roped in only if there is sufficient  incr im inat ing 

evidence against  them  coupled with cr im inal intent  or the 

statutory regim e at t racts the doct r ine of vicarious liabilit y.   

 

  I n the recent  judgm ent  in “Poo j a Rav in d er  Dev id asan i  

v . St a t e o f  Mah ar ash t r a ”  ( referred supra) , the Apex Court  

succinct ly held in paragraph 27 as follows: 

  �27.Unfortunately, the High Court did not deal the 

issue in a proper perspective and committed error in 

dismissing the writ petitions by holding that in the 

complaints filed by the Respondent No.2, specific averments 

were made against the appellant.  But on the contrary, 

taking the complaint as a whole, it can be inferred that in 

the entire complaint, no specific role is attributed to the 

appellant in the commission of offence.  It is settled law 

that to attract a case under Section 141 of the N.I. Act a 

specific role must have been played by a Director of the 

Company for fastening vicarious liability.  But in this case, 

the appellant was neither a Director of the acused Company 

nor in charge of or involved in the day to day affairs of the 

company at the time of commission of the alleged offence.  

There is not even a whisper or shred of evidence on record to 

show that there is any act committed by the appellant from 

which a reasonable inference can be drawn that the 

appellant could be vicariously held liable for the offence 

with which she is charged� 

 

  The principle that  em erged from  the authoritat ive 

pronouncem ents of the Apex Court  is that , when the com pany is 
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the accused and to fasten liabilit y to other Directors of the 

com pany, in view of vicariously liabilit y the com plaint  m ust  

necessarily disclose the details as to how the other directors are 

part icipat ing in the day to day affairs of the com pany.  Mere 

m aking a bald allegat ion that  the Directors are part icipat ing in 

day- to-day affairs of the com pany is of no use and in the 

absence of such details, the Directors cannot  be fastened with 

any vicarious liabilit y and the proceedings against  the pet it ioners 

are liable to be quashed.   

  I n “Ash ok e Mal  Baf n a v . Up p er  I n d ia  St eel  Mf g . &  

En g g . Co . Lt d ” , ( referred supra)  the Apex court  again 

considered the vicarious liabilit y of the Director of the com pany 

and reiterated the pr inciple laid down in “Poo j a Rav in d er  

Dev id asan i  v . St at e o f  Mah ar ash t r a ”  ( referred supra) , and 

this Court  took a sim ilar view in “Nu su n  Gen et ic Resear ch  

Lt d ., an d  o t h er s v . St at e o f  Telan g an a an d  an o t h er 2   

 in “Nat ion al  Sm al l  I n d u st r ies Cor p o r at ion  Lim i t ed  v . 

Har m eet  Sin g h  Pain t a l 3”  it  was m ade clear that  the persons 

who are sought  to be m ade vicariously liable for a cr im inal 

offence under Sect ion 141 should be, at  the t im e the offence was 

com m it ted, was in-charge of, and was responsible to the 

com pany for the conduct  of the business of the com pany. Every 

person connected with the com pany shall not  fall within the 

am bit  of the provision. Only those persons who were in-charge 

of and responsible for the conduct  of the business of the 

                                                 
2
 2016 (2) ALT (Crl.)35 (A.P.) 

3
 (2010) 3 SCC 330 
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com pany at  the t im e of com m ission of an offence will be liable 

for cr im inal act ion. I t  follows from  the fact  that  if a Director of a 

Com pany who was not  in-charge of and was not  responsible for 

the conduct  of the business of the com pany at  the relevant  t im e, 

will not  be liable for a cr im inal offence under the provisions. The 

liabilit y ar ises from  being in-charge of and responsible for the 

conduct  of the business of the com pany at  the relevant  t im e 

when the offence was com m it ted and not  on the basis of m erely 

holding a designat ion or office in a com pany. 

 I t  was further m ade it  clear that  Sect ion 141 of N.I . Act  is 

a penal provision creat ing vicarious liabilit y, and which, as per 

set t led law, m ust  be st r ict ly const rued. I t  is therefore, not  

sufficient  to m ake a bald cursory statem ent  in a com plaint  that  

the Director (arrayed as an accused)  is in charge of and 

responsible to the com pany for the conduct  of the business of 

the com pany without  anything m ore as to the role of the 

Director. But  the com plaint  should spell out  as to how and in 

what  m anner the pet it ioners are act ively part icipat ing in day- to-

day affairs of the com pany. This is in consonance with st r ict  

interpretat ion of penal statutes, especially, where such statutes 

create vicarious liabilit y.  

 Sim ilar ly, in “N.K.W ah i  v . Sh ek h ar  Sin g h  an d  o t h er s4
”  ,  

“S.M.S. Ph ar m aceu t ica ls Lt d ., v . Neet a Bh al la  an d  

An o t h er 5
” , “ Cen t r a l  Ban k  o f  I n d ia  v . Asian  Glob al  Lim i t ed  

                                                 
4
 (2007)9 SCC 481 

5
 (2005) 8 SCC 89 
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an d  o t h er s6
” ,  the law laid down by the Apex Court  is 

consistent  that  m ere m aking bald allegat ions that  the Directors 

are also part icipated in day- to-day affairs of the firm  is not  

sufficient , there m ust  be som e m aterial as to how the said 

Directors part icipated in the day- to-day affairs of the com pany.   

  I n “K.Sh r ik an t  Sin g h  v . No r t h  East  Secu r i t y  Lt d ., an d  

o t h er s7
”  the Apex Court  observed that  vicarious liabilit y on the 

part  of a person m ust  be pleaded and proved and not  inferred.  

    

  I n the lat ter judgm ent , in “Sh u sh an t n a J. Sar k ar  &  

Ot h er  v . St at e o f  Mah ar ash t r a 8
”  the Apex Court  held that  it  is 

necessary for the com plainant  to m ake specific averm ents 

disclosing role of Directors in the alleged offence.  Crim inal 

offence, cr im inal liabilit y can be fastened only in those who at  

the t im e of com m ission of offence were in charge of and were 

responsible for conduct  of business of com pany.  I t  is obligatory 

on the part  of com plainant  to state in br ief as to how and in what  

m anner the directors, who are sought  to be m ade accused were 

responsible for the conduct  of business of com pany at  relevant  

t im e.   

 

  Therefore, every person, who at  the t im e of offence was 

com m it ted, was in charge of and responsible to the society for  

the conduct  of the business of the society, is liable to be 

prosecuted for the offence punishable under Sect ion 138 of N.I .  

Act  in view of vicarious liabilit y and the statute regim e at tached 

                                                 
6
 (2010) 11 SCC 203 

7
 J.T. 2007(9) SC 449 

8
 2014(1)Mh L.J. 214 
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to the person other than the person who issued a cheque i.e. 

m aker or drawer of the cheque.    

  I n view of the law laid down by the Apex Court  in the 

judgm ents ( referred supra)  unless there is an allegat ion with 

details as to how the pet it ioners part icipated in day to day affairs 

of the society as m em bers, the proceedings against  the 

pet it ioners cannot  be cont inued. Therefore, I  find that  it  is a fit  

case to quash the proceedings against  the pet it ioners.  

I n the result , the cr im inal pet it ion is allowed. The 

proceedings in C.C.No.168 of 2018 on the file of I I I  Special 

Met ropolitan Magist rate, Cyberabad, Kukatpally, are hereby 

quashed against  the pet it ioners herein.  No costs. 

 

        Misc ellaneous Petition, if any pend ing , in this c ase, sha ll stand  

d ismissed . 

                                  

_______________________________ 

                                                               M. SATYANARAYANA MURTHY, J  

Date:  02-08-2018 

eha  
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