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THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
   

CIVIL REVISION PETITION No.4096 of 2011  

 

ORDER:  

  

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the Order d t. 18.08.2011 in I.A.No.289 of 2006 in 

O.S.No.18 of 1981 passed  by the Senior Civil Judge, Gudur, appointing  an 

Advoc a te Commissioner for the purpose of d ivid ing  the dec ree sc hedule 

p roperty in terms of p relimina ry dec ree and  file a  report.  

 

Respondent No.1 herein/ p la intiff filed  suit No.18 of 1981 and  

ob ta ined  p relimina ry dec ree for pa rtition and  therea fter he filed  a  petition 

under Order 26 Rule 13 CPC to appoint an Advoc a te Commissioner to 

pa rtition/ d ivide the sc hedule p roperty in terms of p relimina ry dec ree.  

 

Respondent No.1 therein filed  Counter denying the right of the 

petitioner to c la im appointment of Advoc a te Commissioner being a  

purc haser during  pendent lite  and  the p roperty was ora lly d ivided  into six 

equa l shares and  the petitioner was a llotted  4/ 6th sha re as he purc hased  

the same from the other orig ina l sharers and  henc e, the petition is not 

ma inta inab le.  

 

Respondent No.3 therein filed  separa te c ounter, whic h was 

adop ted  by Respondent No.2 by filing  a  memo, d isputing  the loc us stand i 

of the petitioner to file an app lic a tion for appointment of Advoc a te 

Commissioner being purc haser a fter passing p relimina ry dec ree without 

p rior permission of this Court and  tha t the suit in O.S.No28 of 2004 on the 

file of III Add itiona l Distric t Judge, SPSR Nellore Distric t, for dec la ra tion and  

possession of the p roperty tha t filed  by him aga inst respondent Nos. 2 and  

3, was d ismissed  for default and  therea fter a  petition in I.A.No.289 of 2006 
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was filed  to set a ide the default Order and  it is pend ing for ad jud ic a tion 

and  p rayed  to d ismiss the petition. 

  

The tria l Court a fter hearing both the c ounsel, relying  on the 

judgment of Apex Court in Khemc hand Sankar Chowdary and another v. 

Vioshnu Hari Patel and others1, appointed  an Advoc a te Commissioner for 

the purpose ra ised  in the petition for d ivid ing  the p roperty in terms of 

p relimina ry dec ree.  

 

The petitioners herein/ respondent before the tria l Court being  

aggrieved by the Order filed  this Revision under Artic le 227 of the 

Constitution of Ind ia  on the ma in ground  tha t suit in O.S. No.28 of 2004 was 

filed  before III Add l. Distric t Judge, Nellore, and  this Court g ranted  stay of 

delivery of possession in the sa id  suit in the first appea l and  thereby the  

Advoc a te Commissioner c annot be appointed  for d ivision of the p roperty 

in terms of the p relimina ry dec ree and  tha t the petitioner is a  3rd pa rty 

purc haser, a fter passing p relimina ry dec ree, is not entitled  to c la im suc h 

relief.  

 

During hea ring , lea rned  c ounsel for the petitioners reitera ted  the 

c ontentions mentioned  in the grounds of revision.  

 

The p resent petition is filed  only for d ivid ing  the p roperty in terms of 

the p relimina ry dec ree appointing  an Advoc a te Commissioner under 

Order 26 Rule 13 CPC sinc e the petitioner was 6th defendant in the ma in  

suit, who purc hased  the share of 1st  defendant a fter passing p relimina ry 

dec ree and  now c la iming d ivision of the p roperty in terms of p relimina ry 

dec ree and  a llot the p roperty, whic h he purc hased , c la iming equities by 

appointing an Advoc a te Commissioner.  The petitioner though 6th 

defendant in the ma in suit, who purc hased  the share of Defendant No.1, 

bec ame entitled  to get the share of himself and  1st defendant being  the 
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purc haser of the p roperty, whic h is in d ispute.  Therefore, the petitioner 

being 6th defendant in the ma in suit having purc hased  the share of 1st 

defendant is entitled  to c la im appointment of Advoc a te Commissioner in 

view of the judgment of the Apex Court referred  above, wherein the 

Apex Court held  tha t “  the transferees during  the pendenc y of a  suit for 

pa rtition of pa rts of an esta te assessed  to payment of land  revenue to the 

Government whic h is the sub jec t ma tter of the suit have loc us stand i to 

appear before the revenue authorities in p roc eed ings u/ s 54 and  asked  

for an equitab le pa rtition of the lands even though they had  not been 

imp leaded  as pa rties to the suit in the c ivil Court. 

   

But here, the situa tion is better than the fac ts of the above 

judgment for the reason tha t the petitioner was 6th defendant in the suit 

before the tria l Court, who purc hased  the share of 1st defendant a lso a fter 

passing  p relimina ry dec ree and  therefore he is  entitled  to seek relief 

under Order 26 Rule 13 CPC as he is a  pa rty to the suit.  Therefore, the 

c ontention tha t the petitioner being a  purc haser of the share of 1st 

defendant  not entitled  to seek the relief under Order 26 Rule 13 CPC is 

turned  down and  on this ground , the petition filed  before the tria l Court 

c annot be d ismissed . 

  

The sec ond  ground  urged  before this Court is tha t in view of the 

stay granted  by this Court in A.S. No.952 of 2010 aga inst the dec ree and  

judgment in O.S.No.28 of 2004 on the file of III Add itiona l Distric t Judge, 

SPSR Nellore, the c ommissioner c annot be appointed .  Ac c ord ing to the 

ground  No.2 of the grounds of revision, this Court g ranted  stay of delivery 

of possession of the sc hedule p roperty in O.S.No.28 of 2004.  Even 

assuming for a  moment tha t the p roperty in both the suits is one and  the 

same, the delivery of possession a lone stayed , but not otherwise.  

Therefore, there is no imped iment to appoint Advoc a te Commissioner for 
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d ivision of the p roperty in terms of the p relimina ry dec ree and  the Order 

of stay will c ome in the way of delivery of possession a lone. Henc e, the 

a lleged  stay of delivery of possession passed  by this Court in A.S.No.952 of 

2010 is not a  ground  to deny the relief c la imed  under Order 26 Rule 13 

CPC to appoint an Advoc a te Commissioner for a  limited  purpose of 

d ivid ing the p roperty in terms of p reliminary dec ree in O.S.No.18 of 1981 

on the file of Senior Civil Judge, Gudur. Therefore, I find  no illega lity in the 

order passed  by the tria l Court warranting interferenc e of this Court while 

exerc ising  power under Artic le 227 of the Constitution of Ind ia  as the 

powers of this Court a re limited  and  this Court c annot interfere with suc h 

orders unless the Court c omes to the c onc lusion tha t the tria l Court 

passed  suc h order transgressing the limits of jurisd ic tion in view of the full 

benc h Judgement of Apex Court in Raj Kumar Bhatia v Subhash Chandra 

Bhatia2 c onsequently, this Civil Revision Petition is liab le to be d ismissed  as 

it devoid  of merits.  

 

Ac c ord ing ly, this Civil Revision Petition is d ismissed .  

 

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll stand  

c losed . 

   

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Dat e:   2 3 - 0 2 - 2 0 1 8  
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