
  

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

 
CRIMINAL PETITION No. 13710 of 2010 

AND 

CRIMINAL PETITION No. 13709 of 2010 

COMMON ORDER:  

 

 Heard  the lea rned  c ounsel appearing  for both pa rties.  

 

 Sinc e in both the c rimina l petitions, the pa rties a re one and  

the same, with the c onsent of both the c ounsel, this Court deem it 

p roper to d ispose of them by way of c ommon order. 

 

 The p rayer sought in the quash petition viz. Crl.P.No.13710 of 

2010 is as under: 

  

“ To quash the p roc eed ings da ted  28.06.2007 passed  in 

C.C.No.642 of 2006 on the file of the Court of the IV 

Add itiona l Chief Metropolitan Magistra te, Hyderabad .”   

 

 The p rayer sought in the quash petition i.e. Crl.P.No.13709 of 

2010 is as under: 

  

“ To quash the orders da ted  15.02.2007 passed  in Crl.A.No.388 

of 2006  on the file of the Court of the V Add itiona l 

Metropolitan Sessions Judge (Mahila  Court), Hyderabad  and  

a lso orders da ted  2.11.2006 passed  in M.P.No.5003 of 2006 in 

SR No.6498 of 2006 (C.C.No.642 of 2006) on the file of the 

Court of IV Add l.Chief Metropolitan Magistra te,  

Hyderabad , .”   

 

  

 The fac ts of the c ase a re tha t orig ina lly the respondents 1 to 3 

herein a re the residents of Fla t No.301 in House bearing  No. 2-1-253, 

Megha  Apartments, Na llakunta , Hyderabad  owned  by the mother 

of the petitioner herein who is no other than the materna l anut of 

the respondents 1 to 3 herein.  It appears tha t the grandmother of 

the respondents 1 to 3 d ied  intesta te leaving behind  their mother 

and  the petitioner herein as lega l heirs.  However, the petitioner 
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herein sent away the respondents 1 to 3 from the fla t and  rented  

out the same to the third  pa rty. But, from 2005 onwards the 

respondents 1 to 3 a re resid ing  in the sa id  fla t.  However, the 

petitioner is c ontinuously ha rassing  them and  trying  to vac a te them 

and  in tha t p roc ess, he d isc onnec ted  the wa ter c onnec tion, 

elec tric ity, gas c ylinder p ipe etc .  Therefore, they filed  a  c omp la int 

before the IV Add itiona l Chief Metropolitan Magistra te, Hyderabad 

under Sec tions 12(1)(2), 16, 17, 18, 19 and  20 of Protec tion of 

Women from Domestic  Violenc e Ac t, 2005 (for short ‘ the Ac t’ ) 

seeking protec tion order, residentia l orders and  orders restra ining  

the petitioner herein from d ispossessing  them.  The Court while 

issuing notic e to the petitioner herein passed  orders on 2.11.2006 in 

MP No.5003 of 2006 in SR No.6498 of 2006 to the effec t tha t the 

petitioner herein is restra ined  from interfering  with the peac eful life 

of the respondents 1 to 3 by entering  into their house.  Aggrieved  by 

the sa id  orders, the petitioner herein filed  an appea l in Crl.A.No.388 

of 2006 on the file of the Court of V Add itiona l Metropolitan Sessions 

Judge (Mahila  Court), Hyderabad .  In the appea l, the petitioner 

herein assa iled  the orders in M.P.No.5003 of 2006 on the ground  of 

ma inta inab ility for vio la tion of the manda tory p roc edure as 

c ontemp la ted  under Sec tions 12, 26(3) etc . of the Protec tion of 

Women from Domestic  Violenc e Ac t, 2005.  In the sa id  appea l, the 

lea rned  appella te Judge while d isc ussing the fac ts of the c ase, was 

p leased  to observe tha t the lower Court has not c omp lied  with the 

p re-c ond ition la id  down under Sec tion 23(2) of the Ac t i.e. before 

granting  ex pa rte order the Magistra te should  be sa tisfied  about the 

requirements of the order, whic h means tha t the Magistra te has to 
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sta te the reasons of his sa tisfac tion, but the impugned  orders does 

not spell out any reasons.  However, the lea rned  Metropolitan 

Sessions Judge on the ground  of ma inta inab ility of the appea l, 

d ismissed  the appea l by orders d t.15.02.2007 by hold ing  tha t the 

Court has no jurisd ic tion to enterta in the appea l.  Further, a  

d irec tion is g iven to the petitioner herein to ra ise a ll his c ontentions 

before the lower c ourt and  he would  not be foregoing the right of 

the appea l aga inst any order tha t would  be made by the lower 

c ourt on merits.  Questioning the sa id  orders, da ted  15.02.2007, the 

petitioner herein filed  Crl.P.No.13709 of 2010 in this Court.   

 After d isposa l of Crl.A.No.388 of 2006, the tria l c ourt posted  

the matter on 28.06.2007.  On tha t day, the petitioner being an 

advoc a te p rac tising in this Court, was held  up ,  up  to 4.15 p .m. and  

c ould  not reac h the tria l Court in time due to heavy tra ffic .  The tria l 

Court a fter observing  tha t the c ounter is not filed  till 5 p .m., passed  

the following orders: 

“ Petitioners p resent.  Respondent absent.  Counter not filed  

till 5 PM.  Respondent’ s right of filing  c ounter is forfeited .  

Heard  petitioners.  Perused  rec ords.  Ad -interim injunc tion 

granted  on 2.11.2006 is made absolute, restra ining  the 

respondent from interfering  with peac eful life, possession and  

enjoyment of Fla t No.301, Megha  Apartments, situa ted  in 

Na llakunta , Hyderabad  and  petition is c losed  ac c ord ing ly.”  

 

 

Assa iling  the sa id  orders, the c rimina l petition is filed  vide 

Crl.P.No.13710 of 2010. 

 Though the notic es a re sent to the respondents 1 to 3, the 

offic e endorsement da ted  21.10.2013 would  ind ic a te tha t the sa id  

notic es a re unc la imed .  Therefore, this Court is of the op inion tha t it 

is a  deemed servic e on the respondents 1 to 3.   
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The lea rned  c ounsel appearing  for the petitioner would  

c ontend  tha t the tria l c ourt c ommitted  a  materia l irregula rity in 

passing the impugned  orders in viola tion of the manda tory 

p roc edure as c ontemp la ted  under Sec tions 23(23) and  26(3) of the 

Ac t.  Apart from the same, the lea rned  c ounsel a lso b rought to the 

notic e of the c ourt about the p revious litiga tion between the parties 

before the c ivil c ourt vide O.S.No.1430 of 2005 filed  by the 

respondents 1 to 3 aga inst the petitioner, O.S.No.2553 of 2006 filed  

by the petitioner herein aga inst the respondents 1 to 3.  As fa r as the 

O.S.No.2553 of 2006 is c onc erned , it is a  suit for injunc tion simp lic itor 

filed  by the petitioner aga inst the respondents 1 to 3.  On c ontest, 

the sa id  suit was dec reed  in favour of the petitioner aga inst the 

respondents 1 to 3 restra ining  them, their agents, or any other 

person on their beha lf from interfering  with the peac eful possession 

over the suit sc hedule p roperty.  As fa r as the suit in O.S.No.1430 of 

2005 is c onc erned , it is a  suit for pa rtition for the suit sc hedule 

p roperty filed  by the respondents 2 and  3 aga inst the petitioner 

whic h inc lude the sub jec t p roperty in the p resent c rimina l petitions.  

Basing on them, the lea rned  c ounsel for the petitioner submitted  

tha t the respondents 1 to 3 have suppressed  these aspec ts in 

C.C.No.642 of 2006 filed  before the IV Add l.Chief Metropolitan 

Magistra te, Hyderabad  under the p rovisions of the Ac t.  Therefore, 

he sought to quash the p roc eed ings in both the c rimina l petitions. 

A perusa l of both the c rimina l petitions and  materia l on 

rec ord , the und isputed  fac ts a re tha t the respondents 1 to 3 herein 

filed  a  c omp la int under the p rovisions of the Ac t aga inst the 

petitioner herein and  ob ta ined  an ex parte interim order on 
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2.11.2006 in MP No.5003 of 2006 in SR No.6498 of 2006. Thereby, the 

petitioner herein was restra ined  from interfering  with the peac eful 

possession of the respondents 1 to 3 by entering  into their house.  

Aggrieved  by the same, the petitioner filed  an appea l in 

Crl.A.No.388 of 2006 before the V Metropolitan Sessions Judge 

(Mahila  Court), Hyderabad .  On 15.02.2007 the sa id  appea l was 

d ismissed  by the lea rned  Sessions Judge, however g iving  liberty to 

the petitioner to ra ise a ll his c ontentions before the lower c ourt as 

the impugned  order in the appea l is only an ex pa rte order and  it is 

a lways open for the petitioner herein to b ring  a ll the fac ts before 

the c ourt below and  invite an order on merits.  After d ismissa l of the 

appea l, the impugned  orders da ted  28.06.2007 c ame to be passed  

as there was no representa tion on beha lf of the petitioner herein. 

On a  c a reful perusa l of the p rovisions of the Ac t would  revea l 

tha t under Sec tion 12 of the Ac t, the Magistra te should  take into 

c onsidera tion any domestic  inc ident report.  Under Sec tion  23(2) of 

the Ac t, the Magistra te has to sta te reasons of his/ her sa tisfac tion 

before granting  an interim order.  Under Sec tion 26(3) of the Ac t, it is 

inc umbent upon the aggrieved  person to inform the Magistra te in 

c ase any relief has been ob ta ined  in any p roc eed ings and  for non-

mentioning  of the same the aggrieved  party is guilty of suppression 

of fac ts.  A perusa l of the interim orders passed  in M.P.No.5003 of 

2006 da ted  2.11.2006 as well as the fina l orders passed  in 

C.C.No.642 of 2006, da ted  28.06.2007 would  revea l tha t the Court 

below miserab ly fa iled  to observe and  apprec ia te any of these p re-

c ond itions, thereby, a  mistake has been c rep t in, in the orders 

passed  by the c ourt below.  Further, even in the judgment of the 
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lower appella te Court vide Crl.A.No.388 of 2006, the lea rned  

appella te Judge, was p leased  to observe as under: 

“ The appellant d id  not assa il the order on its lega lity.  But, a  

perusa l of the lower Courts order would  nevertheless show 

tha t it has not c omp lied  with the p re-c ond ition la id  down 

under Sec tion 23(2) of the Ac t.  Before granting  an ex pa rte 

order, the Magistra te should  be sa tisfied  about the 

requirements of the order, whic h means tha t the Magistra te 

has to sta te the reasons of his sa tisfac tion.  But, the impugned 

order does not spell out any reasons.  A question a rises 

whether the c ourt c an go into the aspec t of suc h lega lity 

without any assa ilment of the order.”  

 

 

Even a fter the sa id  orders, the lower c ourt onc e aga in passed  

the fina l orders without any reasoning.  Even on 28.06.2007 though a  

c ounter is not filed  on beha lf of the petitioner herein, nothing 

p rec luded  the lower c ourt from going into the merits of the c ase as 

put up  by the respondents 1 to 3 herein, and  a fter apprec ia ting  the 

same with referenc e to the evidenc e ava ilab le and  pass an 

appropria te order.  Even other wise, for non-appearanc e of the 

petitioner herein though the ad -interim injunc tion granted  on 

2.11.2006 ex pa rte was made absolute, the ma in petition itself c ould  

not have been c losed  without g iving  any reasons.  Thus, there is an 

error apparent in the orders passed  by the Court below and  the 

same is liab le to be set aside.  This Court feels tha t without going in 

to the merits of the c ase, on this ground  a lone Crl.P.No.13710 of 

2010 is liab le to be a llowed . 

Ac c ord ing ly, Crl.P.No.13710 of 2010 is a llowed  thereby 

quashing the orders passed  in C.C.No.642 of 2006 da ted  28.06.2007 

on the file of the IV Add itiona l Chief Metropolitan Magistra te, 

Hyderabad .  It is need less to mention tha t in view of the orders 
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passed  in Crl.P.No.13710 of 2010, no further c ause would  survive in 

Crl.P.No.13709 of 2010 and  ac c ord ing ly it is c losed .   

 

 Misc ellaneous petitions, if any, pend ing  in these c rimina l 

petitions sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:17.04.2018 

Cc m 
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HONOURABLE SRI JUSTICE P. KESHAVA RAO 
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