
THE HON’BLE SRI JUSTICE SURESH KUMAR KAIT 

AND 

THE HON’BLE SRI JUSTICE P. KESHAVA RAO 

 

CRIMINAL APPEAL Nos.58 and 831 of 2011 

 

COMMON JUDGMENT: (Per the Hon’b le Sri Justic e P. Keshava  Rao) 

 

 Heard  the lea rned  c ounsel for the appellants in Crimina l Appea l 

No.58 of 2011, lea rned  Senior c ounsel appearing  for the appellant/ de 

fac to c omp la inant (PW.1) (hereina fter referred  to as PW.1) in Crimina l 

Appea l No.831 of 2011 and  the lea rned  c ounsel for the respondents 1 and  

2 and  the lea rned  Pub lic  Prosec utor appearing  for the Sta te in both the 

appea ls. 

 

2) As fa r as Crl.A.No.58 of 2011 is c onc erned , it is filed  by ac c used  

Nos.1 to 3, who were tried  for the offenc es under Sec tions 147, 148, 302 

and  324 IPC in S.C.No.112 of 2008 on the file of the Court of VI Add itiona l 

Distric t and  Sessions Judge (FTC), Markapur, and  c onvic ted  and  

sentenc ed  to undergo life imprisonment for the offenc e under Sec tion 302 

and  Sec . 302 read  with Sec tion 34 IPC, A1 and  A2 a re a lso ordered  to pay 

fine of Rs.25,000/ - and  Rs.10,000/ - respec tively.  In default, A1 and  A2 sha ll 

undergo simp le imprisonment for a  period  of one year eac h.  A3, who is 

a lso found  guilty of the offenc e under Sec tion 324 IPC, is ordered  to 

undergo rigorous imprisonment for a  period  of one year and  to pay fine of 

Rs.2000/ -.  In default, he sha ll undergo simp le imprisonment for two months 

under Sec tion 235(2) Cr.P.C. 

 

3) As fa r as the Crl.A.No.831 of 2011 is c onc erned , it is filed  by the 

appellant/ defac to c omp la inant (PW.1) aga inst the ac quitta l of ac c used  

Nos.4 and  5, who a re not found  guilty of offenc e under Sec tions 147, 148, 

302 read  with 34 and  324 read  with 149 IPC, in S.C.No.112 of 2008 on the 
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file of the Court of VI Add itiona l Distric t and  Sessions Judge (FTC), 

Markapur. 

 

4) Sinc e both the above sa id  appea ls a re d irec ted  aga inst the 

judgment in S.C.No.112 of 2008, this Court is of the op inion tha t a  c ommon 

judgment c an be rendered . 

 

5) The p rosec ution story as na rra ted  during  the c ourse of tria l in b rief is 

as under: 

 The de fac to c omp la inant/ PW.1 (Appellant in Crl.A.No.831 of 2011) 

is the wife of the dec eased .  The dec eased  borrowed  some amount as 

hand  loan from A1, but d id  not repay the same.  In tha t c ontext, d isputes 

a rose between them.  In the year 2004, there was a  quarrel between the 

groups of the dec eased  on one hand  and  the ac c used  on the other with 

regard  to the land  d ispute.  In the sa id  quarrel, the dec eased  and  his 

b rothers bea t A1 and  inflic ted  injuries.  In tha t c onnec tion a  c ase was 

reg istered  vide Crime No.48 of 2004 under Sec tion 324 read  with 34 IPC 

and  la ter on numbered  as C.C.No.44 of 2005 on the file of the JFCM, 

Gidda lur.  Sinc e tha t time onwards the ac c used  group  was wa iting  for an 

opportunity to settle sc ores with the dec eased .   

 

6) On 09.10.2006, a t about 7.00 p .m. while the dec eased  was c a rrying  

the p lastic  p ipes from an auto to his house, A1 to A5 and  one Appani 

Venka ta  Ra tnamma with a  c ommon ob jec t of killing  the dec eased , 

formed  into an unlawful assemb ly and  a ttac ked  the dec eased  with letha l 

weapons like stic ks and  knives.  During  the sa id  a ttac k, initia lly A4, A5 and  

the sa id  Appani Venka ta  Ra tnamma sprinkled  c hilli powder on the fac e 

of the dec eased .  A1 hac ked  him with a  c ountry knife on his c hest, bac k, 
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head  and  on the fac e ind isc rimina tely c ausing b leed ing injuries.  A2 bea t 

the dec eased  with a  stout stic k on his head  and  on the c hest c ausing 

injuries.  A4 and  Appani Venka ta  Ra tnamma bea ten the dec eased  

ind isc rimina tely and  as a  result, the dec eased  fell down.  Thereupon, A3 

and  A5 kic ked  the dec eased  on his c hest, stomac h and  testic les 

ind isc rimina tely and  thereby the dec eased  suc c umbed  to injuries 

instantly.  On seeing the same, when PW.1 i.e., the wife of the dec eased  

went to resc ue her husband , she was bea ten by A3 with a  stic k on her 

shoulder and  pushed  her aside.  The sa id  inc ident was witnessed  by PWs.2, 

3 and  5.  LW.2 and  PW.6 a fter c oming to know about the c ommission of 

offenc e rushed  to the sc ene of offence.  On 10.10.2006 a t 0600 hours PW.1 

lodged  a  report with the Sta tion House Offic er, B.V. Peta  Polic e Sta tion.  

PW.10, S.I. of Polic e, reg istered  a  c ase vide Crime No.59 of 2006 for the 

offenc es under Sec tions147, 148, 323, 302 read  with 149 IPC and  PW.11, 

Inspec tor of Polic e, visited  the sc ene of offenc e in the p resenc e of LW.7 

and  PW.4 seized  the b lood  sta ined  wooden p iec e, c ontrol ea rth, b lood  

sta ined  earth and  c lothes of the dec eased  in their p resenc e under a  

c over of observa tion report duly a ttested  by them.  He a lso c onduc ted  

inquest over the dead  body and  p repared  an inquest report.  He 

examined  PWs.1 to 3, 5, 6 and  LW.2 and  rec orded  their sta tements.  In the 

c ourse of investiga tion, on 19.10.2006, a t 5.00 p .m., he a rrested  A1 to A3 a t 

Konapa lli road  in the p resenc e of PW.7 and  LW.11.  During interroga tion, in 

pursuanc e of c onfession made by A1 to A3, he rec overed  the c rime 

weapon used  by A1 and  sent the ac c used  for jud ic ia l remand .  On 

27.10.2006 and  05.01.2007, he a rrested  A4 and  A5 respec tively and  sent 

them for jud ic ia l remand .  However, Appani Venka ta  Ra tnamma 

ob ta ined  an antic ipa tory ba il.  PW.9, who held  the postmortem 
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examina tion over the body of the dec eased , issued  a  c ertific a te to the 

effec t tha t the dec eased  d ied  of p rior neurogenic  shoc k and  

hemorrhage as a  result of injury.  He a lso trea ted  PW.1 and  issued  wound  

c ertific a te.    After c omp letion of investiga tion, LW.15 filed  a  c harge sheet 

aga inst the ac c used .  However, sinc e Appani Venka ta  Ra tnamma is a  

juvenile, aged  about 16 years, a  separa te c harge sheet has been filed  

aga inst her before the Juvenile Court a t Tirupa ti.  The c ase was taken on 

file as PRC.25 of 2007.  The c op ies of the doc uments were furnished  to the 

ac c used  and  the PRC was c ommitted  to the Court of Sessions.  

Thereupon, the Princ ipa l Distric t and  Sessions Judge, Ongole, assigned  the 

c ase number and  made over to the VI Add itiona l Distric t and  Sessions 

Judge (FTC), Markapur, for tria l. 

 

7) The ac c used  were examined  under Sec tion 228 Cr.P.C. and  

c harges were framed  and  the same were exp la ined  to the ac c used , 

who, in turn, p leaded  not guilty and  the sa id  c harges a re as under: 

“ FIRSTLY: 

 

 Tha t A-1 to A-5 of  you a long with Appani Venka ta  Ra tnamma on 

or about 9th day of Oc tober, 2006 a t about 19 hours a t Singarapa lli village 

were members of unlawful assemb ly, in p rosec ution of c ommon ob jec t of 

suc h assemb ly, viz., in killing  the dec eased Band la  Chinna iah S/ o 

Thirupatha iah of Singarapa lli village and  to c ause injury to his wife Band la  

Jayamma c ommitted  the offenc e of rioting , and  thereby c ommitted  an 

offenc e punishab le U/ Sec .148 of IPC and  thereby c ommitted  an offenc e 

punishab le U/ Sec .147 of IPC and  within my c ognizanc e. 

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge. 

 

SECONDLY: 

 

 Tha t A-1 to A-5 of you a long with Appani Venka ta  Ra tnamma on 

or about the same day a t the same time and  a t the same p lac e 

mentioned  in c harge No.1 were members of unlawful assembly, d id , and  

in p rosec ution of the c ommon ob jec t, viz., in killing  the dec eased , c ommit 

the offenc e of rioting  and  a t tha t time were  a rmed with dead ly weapons 

whic h used as weapon of offenc e were likely to c ause dea th to wit 

c ountry knife, stout stic k and  other stic ks and thereby c ommitted  an 

offenc e punishab le U/ Sec .148 of IPC and  within my c ognizanc e. 

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge. 
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THIRDLY: 

 

 That A-1 and  A-2 of you in p rosec ution of your c ommon ob jec t to 

kill the dec eased  a long with A-3 to A-5 of you and  Appani Venka ta  

Ra tnamma on or about the same day a t the same time and  a t the same 

p lac e mentioned  in c harge No.1 d id  c ommit the murder of the dec eased  

by intentiona lly c ausing his dea th by hac king with c ountry knife on c hest, 

bac k, head  and  on the fac e ind isc rimina tely by A-1 of you and  by 

bea ting with stout stic k and  head  and  c hest by A-2 of you and  A-1 and  A-

2 of you thereby c ommitted  an offenc e punishab le U/ Sec .302 IPC and  

within my c ognizanc e.   

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge. 

 

FOURTHLY: 

 

 Tha t A-2 to A-5 of you a long with A-1 and  A-2 and  Appani 

Venka ta  Ra tnamma on or about the same day a t the same time and  a t 

the same p lac e mentioned  in Charge No.1 were members of unlawful 

assembly and  in p rosec ution of the c ommon ob jec t of suc h assembly, viz., 

to kill the dec eased  and  a t tha t time A-4 and A-5 of you and  Appani 

Venka ta  Ra tnamma sp illed  c hilli powder on the fac e of the dec eased  

and  A-4 of you and  Appani Venka ta  Ratnamma b itten the dec eased  on 

his person ind isc rimina tely and  A-3 and  A-5 of you kic ked  the dec eased  

on his c hest, stomac h and  testic les ind isc rimina tely whereas A-1 and  A-2 

of you intentiona lly c aused  the death of the dec eased  by hac king with 

c ountry knife and  by bea ting with stout stic k whic h offenc e you knew to 

be likely to be c ommitted  in p rosec ution of the c ommon ob jec t of the 

sa id  assemb ly and  A-3 to A-5 of you thereby U/ Sec .149 IPC guilty of 

c ausing the sa id  offenc e punishab le U/ Sec .302 IPC and  within my 

c ognizanc e.   

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge. 

 

FIFTHLY: 

 

 Tha t A-3 of you on or about the same day a t the same time and  a t 

the same p lac e mentioned  in Charge No.1 volunta rily c aused  hurt to LW.1 

Band la  Jayamma W/ o Chinna iah when she c ame to resc ue of her 

husband  on her shoulder by means of stic k whic h instrument if used  as 

weapon of offenc e is likely to c ause dea th and  A-3 of you c ommitted  an 

offenc e punishab le U/ Sec .324 IPC and  within my c ognizanc e. 

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge. 

 

SIXTHLY: 

 

 That A-1, A-2, A-4 and  A-5 of you a long with A-3 of you and  

Appani Venka ta  Ra tnamma on or about the same day a t the same time 

and  a t the same p lac e mentioned  in Charge No.1 were members of 

unlawful assembly, and  in p rosec ution of c ommon ob jec t of whic h viz., to 

kill the dec eased  and  to c ause injuries A-3 of you volunta rily c aused  hurt 

to LW.1 on her shoulder by means of stic k whic h offenc e you knew to be 

likely to be c ommitted  in p rosec ution of the c ommon ob jec t of the sa id  

assembly and  you thereby U/ Sec .149 IPC guilty of c ausing the sa id  

offenc e punishab le under Sec tion 324 IPC and  within my c ognizanc e. 

 

 And  I hereby d irec ted  tha t you be tried  by this Court for the above 

sa id  c harge.”  
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8) To substantia te the guilt of the ac c used , the p rosec ution has 

examined  PWs.1 to 11 and  Exs.P1 to P15 and  M.Os. 1 to 7 a re marked .  

After c losure of the p rosec ution evidenc e, the ac c used  were examined  

under Sec tion 313 Cr.P.C.  They p leaded  not guilty denying the 

inc rimina tory evidenc e g iven aga inst them.  On beha lf of the ac c used , 

DWs.1 to 3 a re examined , but no doc uments a re marked . 

 

9) The lea rned  VI Add itiona l Distric t and  Sessions Judge (FTC), 

Markapur, a fter ana lyzing  the ora l and  doc umenta ry evidenc e, 

c onvic ted  the appellants in Crimina l Appea l No.58 of 2011 i.e., A1 to A3 

for the offenc es under Sec tions 302, 302 read  with 34 and  302 read  with 34 

and  324 IPC respec tively and  ac quitted  A4 and  A5 for the offenc es under 

Sec tions 147, 148, 302 read  with 34 and  324 read  with 149 IPC vide 

judgment da ted  23.12.2010 in S.C.No.112 of 2008.  Questioning the sa id  

c onvic tion, A1 to A3 filed  Crimina l Appea l No.58 of 2011 and  aga inst 

ac quitta l of A4 and  A5, Crimina l Appea l No.831 of 2011 was filed  by PW.1. 

 

10) Learned  c ounsel appearing  for the appellant in Crimina l Appea l 

No.58 of 2011 would  submit tha t the Court below fa iled  to apprec ia te tha t 

PW.1 d id  not mention the eyewitnesses to the oc c urrenc e of the offenc e 

either in the FIR or in her Sec tion 161 Cr.P.C. sta tement, but the Court 

below c ommitted  an error in trea ting  some other witnesses as 

eyewitnesses.  The Court below has not g iven any importanc e for the 

delay of 11 hours c aused  in lodg ing the FIR and  the same has not been 

exp la ined  p roperly by the p rosec ution.  In this c ontext, the lea rned  

c ounsel a lso b rought to the notic e of the Court tha t the Auto d river, who 

b rought the p ipes to the house of the dec eased  and  who is a  d irec t 

eyewitness, was not examined  and  the Court below fa iled  to apprec ia te 
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tha t the p rosec ution fa iled  to offer any exp lana tion for not p roduc ing the 

sa id  Auto d river.  In fac t, the Auto d river was on the spot a t the time of 

oc c urrenc e of the offenc e and  he is a  relevant and  materia l witness for 

the p rosec ution to p rove the c ommission of offenc e.  The Court below 

a lso fa iled  to apprec ia te tha t a t the time of oc c urrenc e of the offenc e, 

PW.1 was not a t the sc ene of offenc e.  The sa id  fac t c an be inferred  from 

a  perusa l of FIR sinc e PW.1 has not na rra ted  any spec ific  overt ac ts on any 

pa rtic ula r ac c used .  Only to c onc oc t a  story and  to imp lant some 

interested  witnesses in the form of PWs.2 and  5, who a re her b lood  

rela tions, and  others, the FIR was lodged  with a  delay of about 11 hours. 

 

11) The basic  theory of the p rosec ution is tha t sp rinkling  of the c hilli 

powder by A4 and  Appani Venka ta  Ra tnamma, as deposed  by PWs.1, 2 

and  5, is c ontrad ic tory to the evidenc e of PW.9 – Doc tor.  The Court below 

a lso fa iled  to apprec ia te tha t the reasons g iven for ac quitting  A4 and  A5 

of a ll the c harges will equa lly app ly to A1 to A3 and  they ought to have 

been ac quitted .  Sinc e PWs.1, 2 and  5 a re the interested  witnesses being 

the wife and  rela tives, their evidenc e c annot be relied  upon for g iving 

c onvic tion and  a t the same time, the appellant would  have been 

ac quitted  as the p rosec ution d id  not p roduc e independent witnesses, 

who were p resent a t the time of c ommission of offenc e, from the same 

street.  In fac t, the lea rned  c ounsel emphasized  on the aspec t tha t a t the 

time of c ommission of offenc e there was no suffic ient light to identify any 

person more partic ula rly, the persons who c ommitted  the offenc e.  To 

substantia te his c ontention, he relied  on sunrise and  sunset c a lendar and  

thereby a rgued  tha t on 09.10.2006 the sunrise was a t 6.04 a .m. and  the 

sunset was a t 5.57 p .m.  Therefore, there was no oc c asion to identify any 
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person sinc e it was da rk.  Thus, the reasons g iven by the Court below 

c onvic ting  A1 to A3 a re not germane to the fac ts and  c irc umstanc es of 

the c ase and  the evidenc e adduc ed  by the p rosec ution.   

 

12) On the aspec t of motive, the lea rned  c ounsel should  submit tha t 

the land  d ispute between the dec eased  and  the ac c used  was resolved  

and  PW.5 p leaded  ignoranc e about the money due by the dec eased  to 

A1.  In tha t c ontext, he a lso spec ific a lly emphasized  tha t sinc e there is a  

delay in lodg ing FIR, PW.1 got d ra fted  Ex.P9 through some unknown 

persons and  imp lic a ted  the ac c used .  In fac t, PW.2 being the b rother-in-

law of the dec eased  his evidenc e c annot be relied  upon.  At the sc ene 

of offenc e when PW.2 was p resent, it was not d ra fted  by him nor by the 

Sarpanc h, who was p resent a t the relevant time.  Sinc e the c omp la int 

was lodged  on 10.10.2006 a t 0600 hours, there is any amount of susp ic ion 

on Ex.P9.  The other important aspec t is tha t when the spec ific  c ase of the 

p rosec ution is tha t A4 and  Appani Venka ta  Ra tnamma sprinkled  c hilli 

powder on the fac e of the dec eased , but PW.9 deposed  tha t he d id  not 

find  anything on the body of the dec eased .  The lea rned  c ounsel a lso 

a rgued  tha t there is a  d ispute with regard  to the sc ene of offenc e and  no 

spec ific  overt ac ts a re a ttributed  to eac h ac c used .  So, the p resenc e of 

PW.2 was a lso doub tful sinc e the name of PW.2 does not c onta in in Ex.P9.  

Therefore, he would  submit tha t in murder c ases the theory of c ompla int is 

not the enc yc loped ia  of a ll the fac ts is not app lic ab le.  Exc ep t the 

evidenc e of PW.1, no other evidenc e is ava ilab le on rec ord  to c onvic t A1 

to A3.   

 

13) To substantia te the above sa id  c ontentions, the lea rned  c ounsel 

relied  on the judgment of the Apex Court in Vadivelu Thevar v. The State 
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of Madras1 and  the judgment of this Court in Yerasu Venkataramana 

Reddy and others v. State of A.P.2.  Basing  on the judgment of the Apex 

Court in Vadivelu Thevar (1 supra), the lea rned  c ounsel c ontended  tha t 

sinc e PWs.1, 2 and  5 being the interested  witnesses their evidenc e is wholly 

unreliab le.  In fac t, merely bec ause number of witnesses a re examined , it 

c annot be sa id  tha t the p rosec ution has p roved  the guilt of the ac c used .  

In fac t, it is the qua lity, but not the quantity of the evidenc e tha t is 

required  to p rove the guilt of the ac c used .  The relevant portion is as 

under: 

 “ In view of these c onsidera tions, we have no hesita tion in hold ing 

tha t the c ontention tha t in a  murder c ase, the c ourt should  insist upon 

p lura lity of witnesses, is muc h too b road ly sta ted . Sec tion 134 of the Ind ian 

Evidenc e Ac t has c a tegoric a lly la id  it down tha t "no partic ula r number of 

witnesses sha ll in any c ase be required  for the p roof of any fac t." The 

leg isla ture determined , as long ago as 1872, p resumab ly a fter the 

c onsidera tion of the p ros and  c ons, tha t it sha ll not be nec essary for p roof 

or d isp roof of a  fac t, to c a ll any pa rtic ula r number of witnesses. In 

England , both before and  a fter the passing of the Ind ian Evidenc e Ac t, 

1872, there have been a  number of sta tutes as set out in Sarka r's Law of 

Evidenc e -9th Ed ition, a t pp . 1100 and  1101, forb idd ing c onvic tions on the 

testimony of a  sing le witness. The Ind ian Leg isla ture has not insisted  on 

laying down any suc h exc ep tions to the genera l rule rec ognized in 

Sec tion 134 quoted  above. The sec tion enshrines the well rec ognized  

maxim tha t "Evidenc e has to be weighed and  not c ounted". Our 

Legisla ture has g iven sta tutory rec ognition to the fac t tha t administra tion 

of justic e may be hampered  if a  pa rtic ula r number of witnesses were to 

be insisted  upon. It is not seldom tha t a  c rime has been c ommitted  in the 

p resenc e of only one witness, leaving  aside those c ases whic h a re not of 

unc ommon oc c urrenc e, where determina tion of guilt depends entirely on 

c irc umstantia l evidenc e. If the Leg isla ture were to insist upon p lura lity of 

witnesses, c ases where the testimony of a  sing le witness only c ould  be 

ava ilab le in p roof of the c rime, would  go unpunished . It is here tha t the 

d isc retion of the p resid ing  judge c omes into p lay. The matter thus must 

depend  upon the c irc umstanc es of eac h c ase and  the qua lity of the 

evidenc e of the sing le witness whose testimony has to be either ac c ep ted  

or rejec ted . If suc h a  testimony is found  by the c ourt to be entirely reliab le, 

there is no lega l imped iment to the c onvic tion of the ac c used  person on 

suc h p roof. Even as the guilt of an ac c used  person may be p roved  by the 

testimony of a  sing le witness, the innoc enc e of an ac c used person may 

be estab lished  on the testimony of a  sing le witness, even though a  

c onsiderab le number of witnesses may be forthc oming to testify to the 

truth of the c ase for the p rosec ution. Henc e, in our op inion, it is a  sound 

and  well- estab lished  rule of law tha t the c ourt is c onc erned  with the 

qua lity and  not with the quantity of the evidenc e nec essary for, p roving or 

d isp roving a  fac t. Genera lly speaking , ora l testimony in this c ontext may 

be c lassified  into three c a tegories, namely:  

 

(1)  Wholly reliab le.  

                                       
1 AIR 1957 SC 614 
2 2005 (2) ALT (Crl.) 252 (D.B.) (A.P.) 



 
SKK, J & PKR, J 

Crl.A.Nos.58 & 831 of 2011 

 
10 

(2)  Wholly unreliab le.  

(3)  Neither wholly reliab le nor wholly unreliab le.”  

 

 Basing on the judgment of this Court in Verasu Venkataramana 

Reddy (2 supra) the lea rned  c ounsel would  submit tha t there was an 

amp le time for the p rosec ution to manufac ture a  c ase aga inst the 

ac c used .  Therefore, the version in the FIR must have been a  result of 

c onsulta tion among the interested  persons a fter c oming to know the 

na ture of injuries.  In the c ase on hand , as there is a  lapse of 11 hours from 

the da te of inc ident to the lodg ing of a  c omp la int, there is every possib ility 

for PW.1 to imp lic a te the ac c used . 

 

14) The lea rned  Pub lic  Prosec utor appearing  for the Sta te, have 

supported  the judgment of the Court below; firstly on the ground  tha t PW-

1, has witnessed  the c ommission of offenc e, the p resenc e of PW-1 c annot 

be doub ted  or ruled  out sinc e a fter witnessing the inc ident when she 

a ttempted  to interfere with the ac c used  in a ttac king the dec eased , PW-1 

was bea ten up  by A-3 with a  stic k on her shoulder and  pushed  her aside 

resulting  in PW-1 susta ining  injuries.  In fac t, PW-9-Med ic a l Offic er who was 

examined  on beha lf of the prosec ution, examined  PW-1 and  issued  the 

wound  c ertific a te Ex.P-8.  This fac t c linc hing ly p roves tha t PW-1 was 

p resent a t the sc ene of offenc e and  she tried  to stop  the ac c used  from 

a ttac king the dec eased .  Therefore, the c ontention of the lea rned  

c ounsel for the appellants tha t the presenc e of PW-1 a t the sc ene of 

offenc e is doub tful and  her evidenc e is wholly unreliab le c annot be 

susta ined .  He further submitted  tha t the testimony of PW-1 c annot be 

d isputed  unless there is c ontra ry evidenc e.  PWs.2 and  5 who a re the other 

eyewitnesses a lso c orrobora te with the evidenc e of PW-1 in a ttac king the 

dec eased  by the ac c used  is not shaken in any aspec t.   
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15) The lea rned  Pub lic  Prosec utor a lso submitted  tha t in the F.I.R. the 

names of a ll the ac c used  a re mentioned .  In the c omp la int  

PW-1 has c a tegoric a lly sta ted  tha t a fter sp rinkling  c hilli powder into the 

eyes of the dec eased , a ll the ac c used  together bea t her husband 

ind isc rimina tely with stic ks, knives and  merc ilessly killed  him.  Therefore, she 

requested  to take ac tion aga inst the ac c used .  On this aspec t, he submits 

tha t the c omp la int is not the enc yc loped ia  of a ll the fac ts.  Law a lso does 

not require any spec ific  overt ac ts in the c omp la int.  In fac t, c omp la int is 

only a  p iec e of paper to set the law into motion.  Tha t apart, when the 

husband  of PW-1 was killed , she will be in a  sta te of menta l shoc k and  lot 

of stra in.  In those c irc umstanc es, it c annot be sa id  tha t sinc e no spec ific  

overt ac ts a re a ttributed  to eac h ac c used , it c annot be sa id  tha t PW-1 

has not witnessed  the inc ident or her evidenc e c annot be believed .  As 

fa r as the delay in lodg ing the F.I.R. is c onc erned , PW-1 has c a tegoric a lly 

sta ted  tha t due to fea r of the ac c used , no one c ame forward  to help  her 

and  thereby she was c onstra ined  to lodge a  c omp la int with the polic e on 

the next day ea rly hours.  Therefore, PW-1 has c a tegoric a lly exp la ined  the 

reason for lodg ing the c omp la int on 10.09.2006 a t 6.00 A.M..  If the 

c ontention of the lea rned  c ounsel for the appellants tha t PW-1 was 

influenc ed  to imp lic a te the ac c used , she would  have mentioned  spec ific  

overt ac ts.  This is a lso one of the c irc umstanc es whic h goes to show tha t 

there a re no c irc umstanc es whic h rea lly doub t the verac ity of the 

sta tement g iven by PW-1.  Thus, the c ontention of the appellants tha t F.I.R. 

was filed  bela ted ly only to imp lic a te the ac c used , is not c orrec t and  self 

c ontrad ic tory.  He a lso b rought to the notic e of the Court tha t the 

evidenc e of PWs.1, 2 and  5, has not shaken in any manner on the aspec ts 

of lodg ing of a  c omp la int, the pa rtic ipa tion of a ll the ac c used  in the 
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c ommission of the offenc e, the injuries susta ined  by the dec eased  and  

etc .  In fac t, the evidenc e of PW-9 a lso supports the theory of p rosec ution 

sinc e the injuries 1 to 6 a re on the fac e and  nec k of the dec eased  and  

the same has been c orrobora ted  by PW-1.  The lea rned  Pub lic  Prosec utor 

a lso a rgued  on the c onduc t of injured  witness i.e. PW-1, in norma l c ourse 

when her husband  was being a ttac ked  with a  knife and  other weapons, it 

is not abnorma l to c ome to the resc ue of the dec eased .  He a lso 

c ontended  tha t merely bec ause PW-1 being the wife and  PWs.2 and  5 

being the rela tives, their evidenc e c annot be doub ted  and  it does not in 

any manner a ffec ts the c red ib ility of their evidenc e.  However, it is open 

to the Courts to ana lyze their evidenc e minutely with c aution and  c ome 

to a  c onc lusion whether the same is c red ib le and  c ogent. To support the 

sa id  c ontention tha t the evidenc e of PW-1 c annot be doub ted  in any 

aspec t, he relied  on the following judgments:  

1. MAIN PAL AND ANTOHER v. STATE OF HARYANA AND OTHERS3.  -  

The relevant portion is as under: 

“ Though PWs.1 and  2 were rela ted  to the dec eased , tha t does not in any 

manner a ffec t the c red ib ility of their evidenc e.  When a  person is shown to be 

the rela tive of an ac c used , it is open to the c ourts to c ritic a lly ana lyse his 

evidenc e with c aution and  then c ome to a  c onc lusion whether the same is 

c red ib le and  c ogent.  Though the c onduc t of PW-2 may appear to some to 

be somewhat unusua l, as rightly noted  by the High Court, every person 

c annot ac t or reac t in a  pa rtic ula r or very same way and  it would  depend 

upon the menta l set-up  of the person c onc erned  and  the extent and  na ture 

of fea r genera ted  and  c onsequently on the spot his reac tion in a  pa rtic ula r 

way has to be viewed  on the tota lity of a ll suc h c irc umstanc es.  The 

hypothetic a l d isc repanc y regard ing the height from whic h the gun was shot is 

one aspec t whic h needs to be noted , only to be rejec ted .  If the 

eyewitnesses’  version, even though of the rela tives, is found  to be truthful and  

c red ib le a fter deep  sc rutiny the op inionative evidenc e of the doc tor c annot 

wipe out the effec t of eyewitnesses’  evidenc e.  The op inion of the doc tor 

c annot have any b ind ing forc e and  c annot be sa id  to be the last word  on 

wha t he deposes or meant for imp lic it ac c eptanc e. On the other hand , his 

evidenc e is liab le to be sifted , ana lysed  and  tested , in the same manner as 

tha t of any other witness, keep ing in view only the fac t tha t he has some 

experienc e and  tra ining in the na ture of the func tions d isc harged  by him.”    

 

                                       
3 2004(10) SCC 692 
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2. ABDUL SAYEED v. STATE OF MADHYA PRADESH4. The relevant 

portion is as under:  

“ The question of the weight to be a ttac hed  to the evidenc e of a  witness tha t 

was himself injured  in the c ourse of the oc c urrenc e has been extensively 

d isc ussed  by this Court. Where a  witness to the oc c urrenc e has himself been 

injured  in the inc ident, the testimony of suc h a  witness is genera lly c onsidered  

to be very reliab le, as he is a  witness tha t c omes with a  built-in guarantee of 

his p resenc e a t the sc ene of the c rime and  is unlikely to spare his ac tua l 

assa ilant(s) in order to fa lsely imp lic a te someone. “ Convinc ing evidenc e is 

required  to d isc red it an injured  witness.”  [Vide Ramlagan Singh v. Sta te of 

Biha r [(1973) 3 SCC 881 : 1973 SCC (Cri) 563 : AIR 1972 SC 2593] , Malkhan 

Singh v. State of U.P. [(1975) 3 SCC 311 : 1974 SCC (Cri) 919 : AIR 1975 SC 12] 

, Mac hhi Singh v. State of Punjab  [(1983) 3 SCC 470 : 1983 SCC (Cri) 681] 

, Appabha i v. State of Guja ra t [1988 Supp  SCC 241 : 1988 SCC (Cri) 559 : AIR 

1988 SC 696] , Bonkya  v. Sta te of Maharashtra  [(1995) 6 SCC 447 : 1995 SCC 

(Cri) 1113] , Bhag Singh [(1997) 7 SCC 712 : 1997 SCC (Cri) 1163] 

, Mohar v. Sta te of U.P. [(2002) 7 SCC 606 : 2003 SCC (Cri) 121] (SCC p . 606b -

c ), Dinesh Kumar v. State of Ra jasthan [(2008) 8 SCC 270 : (2008) 3 SCC (Cri) 

472] , Vishnu v. Sta te of Ra jasthan [(2009) 10 SCC 477 : (2010) 1 SCC (Cri) 302] 

, Annareddy Sambasiva  Reddy v. Sta te of A.P. [(2009) 12 SCC 546 : (2010) 1 

SCC (Cri) 630] and  Balra je  v. Sta te of Maharashtra  [(2010) 6 SCC 673 : (2010) 3 

SCC (Cri) 211] .] 

 
The law on the point c an be summarised  to the effec t tha t the testimony of 

the injured  witness is ac c orded a  spec ia l sta tus in law. This is as a  

c onsequenc e of the fac t tha t the injury to the witness is an inbuilt guarantee 

of his p resenc e a t the sc ene of the c rime and  bec ause the witness will not 

want to let his ac tua l assa ilant go unpunished  merely to fa lsely imp lic a te a  

third  pa rty for the c ommission of the offenc e. Thus, the deposition of the 

injured  witness should  be relied  upon unless there a re strong grounds for 

rejec tion of his evidenc e on the basis of ma jor c ontrad ic tions and  

d isc repanc ies therein.”  

 

Basing on the same, the lea rned  Pub lic  Prosec utor would  c ontend  tha t 

there a re no merits in the appea l and  the same is liab le to be d ismissed .  

 

16) As fa r as Crl.A.No.831 of 2011 filed  aga inst the ac quitta l of A-4 and  

A-5 is c onc erned , the lea rned  Senior Counsel appea ring  for the 

appellant/ de fac to c omp la inant/ PW-1 would  c ontend  tha t A-4 is the 

daughter of A-1 and  A-5 is the son of A-2.  Their p resenc e is spoken from 

the beg inning i.e. from the da te of lodg ing the c omp la int and  reg istra tion 

of F.I.R. (Ex.P-9).  Their names a re mentioned  not only in the c omp la int but 

a lso in Ex.P-9.  Though no spec ific  overt ac ts a re a ttributed , omnibus 

a llega tions a re made aga inst them.  In fac t, the spec ific  a llega tion made 

                                       
4 2000(10) SCC 259 



 
SKK, J & PKR, J 

Crl.A.Nos.58 & 831 of 2011 

 
14 

aga inst A-4 and  A-5 is tha t they sp rinkled  c hilli powder on the fac e of the 

dec eased  and  A-5 kic ked  him on his c hest, stomac h and  testic les 

ind isc rimina tely.  Even in the inquest report, there a re injuries on the body, 

more pa rtic ula rly tha t the testic les were swollen.  Even in the post mortem 

report Ex.P-7, the externa l injury mentioned  is d iffused  swelling  of the 

sc rotum.  The lea rned  Senior Counsel a lso submitted  tha t the Court below 

c annot believe the evidenc e of PW-1 only for A-1 to A-3 and  not for A-4 

and  A-5.  If the evidenc e of PW-1 has to be believed , it has to be believed  

in toto but not in pa rt. He a lso would  c ontend  tha t there is amp le 

evidenc e of PWs.1 and  2 c orrobora ting  and  supporting  Exs:P-9 and  P-7 

whic h show the pa rtic ipa tion of A-4 and  A-5 in the inc ident and  the 

na ture of injuries susta ined  by the dec eased .  Though A-5 has taken a  

p lea  of a lib i being an eng ineering  gradua te, he has not d isc harged  the 

burden of p roof tha t he was not p resent a t the sc ene of offenc e.  The 

c onfessiona l sta tement of A-1 da ted  09.09.2008 on beha lf of the other 

ac c used  a lso with regard  to killing  the dec eased  was tota lly ignored .  The 

motive was a lso estab lished  by the evidenc e of PWs.1 and  6.  To support 

the above sa id  c ontentions, he relied  on Main Pal and another c ase (3rd  

supra ). 

 

17) Per c ontra , the lea rned  c ounsel appearing  for the respondents 1 

and  2 i.e. A-4 and  A-5 would  c ontend  tha t the inc ident took p lac e a t 7 

P.M.  Therefore, as to who sp rinkled  the c hilli powder on the fac e of the 

ac c used  c annot be notic ed , for whic h he p lac ed  relianc e on the sunrise 

and  sunset time c a lendar whic h shows tha t on the relevant da te, the 

sunset was a t 5.50 P.M.  Therefore, there was no possib ility to identify as to 

who rea lly sp rinkled  c hilli powder on the fac e of the dec eased .  He a lso 
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submitted  tha t the injuries susta ined  by the dec eased  may not be possib le 

with M.O.2.  In fac t, the evidenc e of p rosec ution is tota lly c ontra ry to the 

evidenc e of PW-9.  Though Appani Venka ta  Ra tnamma (A-6), sinc e the 

c ase was separa ted  she being juvenile, was ac quitted , no appea l was 

filed  aga inst the same.  He a lso would  c ontend  tha t in the absenc e of any 

unlawful assemb ly, there c annot be any offenc e under Sec tions 147 and  

148 IPC.  Therefore, the c onvic tion under Sec tion 302 r/ w 149 IPC does not 

a rise.  Therefore, he submits tha t no c ase is made out aga inst A-4 and   

A-5 and  the appea l is liab le to be d ismissed .  

 

18) The lea rned  Pub lic  Prosec utor supported  the version of the lea rned  

c ounsel for the appellant. 

 

19) On the basis of the a rguments advanc ed  from both sides and  a fter 

perusa l of the materia l on rec ord , wha t emerges is as to whether A-1 to A-

3 a re liab le to be ac quitted  and  simultaneously whether A-4 and  A-5 a re 

liab le to be c onvic ted . 

 

20) To p rove the guilt of A-1 to A-5, the p rosec ution ma inly relied  on the 

evidenc e of PWs.1, 2 and  5 sa id  to be the eyewitnesses for the 

oc c urrenc e of the offenc e.  In fac t, PW-1 is the wife of the dec eased  and  

PW-2 is the b rother-in-law of the dec eased .  PW-5 is a  d istant rela tive to 

the dec eased .  From the evidenc e of PW-1 and  a lso in the light of Ex.P-8 it 

c an be sa fely inferred  tha t she was p resent a t the sc ene of oc c urrenc e 

and  she is an eyewitness.  The injury susta ined  on her a rm a lso 

substantia tes her p resenc e a t the sc ene of oc c urrenc e.  Though the 

ac c used  have ra ised  a  doub t about her p resenc e a t the sc ene of 

oc c urrenc e, but in the c ross-examina tion of PW-1 nothing is elic ited  to 
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doub t her p resenc e.  In fac t, in Ex.P-9 she has c a tegoric a lly sta ted  about 

the way in whic h her husband  was a ttac ked  by the ac c used  and  when 

she a ttempted  to intervene, she was bea ten up  by A-3.  A perusa l of Ex.P-

9 c lea rly ind ic a tes tha t she has spec ific a lly mentioned  how the dec eased  

was a ttac ked  with knives and  stic ks.  PW-2 who is examined  as another 

eyewitness to the sc ene of oc c urrenc e c a tegoric a lly sta ted  tha t A-1 

hac ked  the dec eased  with ‘ ka thi’  on head  and  fac e.  A-2 bea t the 

dec eased  with stout stic k on the fac e.  A-3 and  A-5 kic ked  the dec eased  

on his c hest and  testic les ind isc rimina tely. PW-5 a lso deposed  

c orrobora ting  the evidenc e of PWs.1 and  2.  In fac t, PWs. 2 and  5 have 

c a tegoric a lly sta ted  tha t A-4, A-5 and  Appani Venka ta  Ra tnamma have 

sp rinkled  c hilli powder on the fac e of the dec eased  and  a fter he fell 

down, A-4 and  the sa id  Appani Venka ta  Ra tnamma has bea ten the 

dec eased  on his body whic h c orrobora tes with the evidenc e of PW-1. 

However, as PWs.2 and  5 a re sa id  to be the rela tives, their evidenc e has 

to be c a refully sc rutinized  as to whether they were p resent a t the sc ene of 

oc c urrenc e.  Though the houses of PWs.2 and  5 a re not situa ted  in the 

street where the sc ene of oc c urrenc e took p lac e, the house of PW-2 is a t 

a  d istanc e of 200 ya rds.  As per his evidenc e, he was in bazaar a t the time 

of oc c urrenc e and  he is a t a  d istanc e of 40 feet from the p lac e where the 

c ots were p lac ed .  He has spec ific a lly sta ted  in his evidenc e tha t he was 

in the bazaar routinely and  no spec ific  reason for his p resenc e in the 

vic inity of sc ene of offenc e a t the time of oc c urrenc e. Simila rly,  

PW-5 is a  d istant rela tive of both the dec eased  and  the ac c used .  His 

evidenc e is duly c orrobora ted  on a ll ma teria l aspec ts with the evidenc e 

g iven by PW-1.  In fac t, in his evidenc e he has sta ted  tha t a t the time of 

oc c urrenc e, there was light da rkness and  in sp ite of it the persons a re 
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visib le.  Added  to this, the light was a lso p rojec ting  on to the street from 

the houses on both sides.  To substantia te his p resenc e a t the sc ene of 

oc c urrenc e, he has sta ted  tha t on the da te of oc c urrenc e, he had  been 

to the fields loc a ted  towards the North of the house of the dec eased  

belong ing to Reddy garu and  loc a lly known as Pac ha lamarri fie lds and  

there was no pub lic  way to Pac ha lamarri fields from the sc ene of offenc e.  

He d id  not intervene in the oc c urrenc e.  He a lso deposed  in the c ross-

examina tion tha t his rela tionship  with the ac c used  is not c ord ia l.  

However, the suggestion g iven by the ac c used  tha t the d ifferenc es 

between him and  the ac c used  a re still subsisting  is c a tegoric a lly denied  

sta ting  tha t he is not on ta lking  terms with A-1.  Though PW-3 was 

examined  by p rosec ution as one of the eyewitnesses, he has not 

supported  the p rosec ution c ase and  he was dec la red  hostile.  However, 

the suggestions g iven to him in the c ross-examina tion by the lea rned  

Pub lic  Prosec utor shows tha t he is not a  trustworthy witness.  Therefore, the 

evidenc e of PWs.1, 2 and  5, c a tegoric a lly estab lishes the c ase aga inst A-1 

to A-3.  However, the c ontention ra ised  by the ac c used  tha t PWs.2 and  5 

being interested  witnesses their evidenc e c annot be ac c ep ted  on the 

basis of a  c a reful sc rutiny of their evidenc e as sta ted  supra .  The 

trustworthiness of PWs.2 and  5 a lso c an be dec ided  on the basis of the 

evidenc e g iven.  The evidenc e of PW-6 estab lishes the motive pa rt of the 

murder of the dec eased .  Further, the p rosec ution a lso relied  on the 

evidenc e of PW-7 who ac ted  as med ia tor for the a rrest of A-1 to  

A-3 and  seizure of M.O.2 knife used  by A-1 in the c ommission of the 

offenc e.  The evidenc e of PW-7 who is a  panc h witness for the inquest of 

the dec eased  examined  apart from the evidenc e of  
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PW-9 who c onduc ted  post mortem examina tion of the dec eased  as well 

as who trea ted  the injured  PW-1 estab lishes the use of M.Os.1 and  2.   

 

21) In fac t, PW-7 in his evidenc e has deposed  tha t on 19.10.2006, PW-

11-investiga ting  offic er a rrested  A-1 to A-3 in his p resenc e near 

Kankana lapa lli c ross road  a t about 4.15 P.M. and  on their interroga tion 

they c onfessed  their guilt in murdering  the dec eased .  A-1 further 

c onfessed  tha t the knife M.O.2 used  by him in the c ommission of the 

offenc e was hidden in the eves of kostam a t Singarapa lli and  led  them to 

Singarapa lli. A-1 p roduc ed  M.O.2 before the polic e in his p resenc e under 

the c over of Ex.P-5 med ia tornama.  In fac t, the Med ic a l Offic er who is 

examined  as PW-9 deposed  tha t on 10.10.2006 he c onduc ted  post 

mortem examina tion over the body of the dec eased  and  found  the 

injuries as mentioned  in Ex.P-7 and  basing on the same, he op ined  tha t 

the dec eased  d ied  of p rimary neorogenic  shoc k and  hemorrhage as a  

result of the head  injury and  c ertified  tha t the above injuries c an be 

c aused  by M.Os.1 and  2 and  suffic ient to c ause the dea th in the ord ina ry 

c ourse of na ture.  He a lso deposed  tha t he has examined  PW-1 a lso on 

the same day and  issued  the wound  c ertific a te i.e. Ex.P-8 whic h 

estab lishes redd ish b lac k c ontusion of 8 x 2 c ms. on right upper a rm on 

posterior aspec t whic h is simp le in na ture c aused  by b lunt ob jec t about 24 

to 26 hours p rior to his examina tion. PW-11 who is the investiga ting  offic er 

a lso deposed  tha t he a rrested  A-1 to A-3 in the p resenc e of PW-7 and  

seized  M.O.2 knife in pursuanc e of the c onfession made by A-1 from his 

kostam under c over of Exs:P-4 and  P-5.  It is relevant to mention tha t 

though c ross examina tion has been made to PWs.1, 2 and  5 a t length, 

nothing  is elic ited  by the ac c used  to doub t their trustworthiness.  In fac t, 
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they have no enmity or ill-feelings towards any of the ac c used .  At the 

same time, the evidenc e adduc ed  on beha lf of the ac c used  in the form 

of DWs.1 to 3, more pa rtic ula rly DW-2 c annot be relied  upon for the simp le 

reason, DW-1 being signa tory to Exs:P-4 and  P-5, he deposed  on beha lf of 

the ac c used .  However, in the c ross examina tion it is elic ited  tha t he is not 

in the hab it of signing on doc uments c onta ining  fa lse rec ita ls.  Tha t being 

so, he being a  signa tory to Exs:P-4 and  P-5, his version tha t he has signed  

on Exs.P-4 and  P-5 a t polic e sta tion is only the result of c ollusion between 

him and  the ac c used .  As fa r as the delay in lodg ing the c omp la int and  

reg istra tion of the F.I.R. is c onc erned , PW-1 has c a tegoric a lly sta ted  tha t 

due to fea r of the ac c used  no one c ame forward  even to help  her and  

therefore, she was c onstra ined  to lodge a  c ompla int with the polic e only 

on the next day a t 6 A.M.  Thus, PW-1 has sa tisfac torily exp la ined  as to why 

she c ould  not lodge the c omp la int immed ia tely.   

 

22) Therefore, the p rosec ution has p roved  beyond  reasonab le doub t 

about the c ommission of offenc e by A-1 to A-3.  Therefore, this Court is of 

the op inion tha t there is no irregula rity or illega lity in the judgment g iven 

by the Court below in c onvic ting  A-1 to A-3 for the offenc es under 

Sec tions 302, 302 r/ w 34 IPC and  324 IPC. 

 

23) For the purpose of invoking  the p rovisions of Sec tions 147 and  148 

IPC, the p rosec ution has to p rove tha t 5 or more persons were assembled  

and  tha t suc h assemb ly was unlawful when it was c onvened or 

subsequently bec ame unlawful for p roving any one of the 5 ob jec ts 

spec ified  in Sec tion 141 IPC.  To apprec ia te the same, the p rovisions of 

Sec tion 141 IPC is as under: 



 
SKK, J & PKR, J 

Crl.A.Nos.58 & 831 of 2011 

 
20 

 “ 141. Unlawful assembly:- An assembly of five or more persons is 

designated  an “ unlawful assemb ly” , if the c ommon ob jec t of the persons 

c omposing tha t assembly is – 

 

First – to overawe by c rimina l forc e, or show of c rimina l forc e, the Centra l 

or any Sta te Government or Parliament or the Leg isla ture of any Sta te, or 

any pub lic  servant in the exerc ise of the lawful power of suc h pub lic  

servant; or 

 

Sec ond  – to resist the exec ution of any law, or of any lega l p roc ess; or 

 

Third  – To c ommit any misc hief or c rimina l trespass, or other offenc e; or 

 

Fourth – By means of c rimina l forc e, or show of c rimina l forc e, to any 

person, to take or ob ta in possession of any p roperty, or to deprive any 

person of the enjoyment of a  right of way, or of the use of water or other 

inc orporea l right of whic h he is in possession or enjoyment, or to enforc e 

any right or supposed  right; or 

 

Fifth – By means of c rimina l forc e, or show of c rimina l forc e, to c ompel any 

person to do what he is not lega lly bound  to do, or to omit to do what he 

is lega lly entitled  to do. 

 

Exp lanation – An assembly whic h was not unlawful when it assembled , 

may subsequently bec ome an unlawful assembly.”  

 

Further, Sec tion 148 IPC c ontemp la tes tha t whoever is guilty of rioting , 

being a rmed  with a  dead ly weapon or with anything whic h, used  as a  

weapon of offenc e, is likely to c ause dea th, sha ll be punished  with 

imprisonment of either desc rip tion for a  term whic h may extend  to 3 years, 

or with fine, or with both.  Therefore, the p rosec ution to invoke Sec tion 148 

IPC has to p rove tha t in add ition to the unlawful assemb ly, the ac c used  

was a rmed  with dead ly weapons or with anything whic h is likely to c ause 

dea th when used  as a  weapon of offenc e. 

 

24) In fac t, the p rosec ution ma inly relied  on the evidenc e of PWs.1, 2 

and  5 being the eye witnesses to the sc ene of oc c urrenc e.  PW.1 is the 

wife of the dec eased , PW.2 is the b rother-in-law of the dec eased  (sister’ s 

husband).  As fa r as PW.5 is c onc erned , he is a  d istant rela tive and  is sa id  

to have more c losure to the ac c used  than the dec eased .  Though PW.3 

was examined  as eye witness, the p rosec ution has dec la red  him as 

hostile, sinc e he has not supported  its c ase.  So from the evidenc e of eye 
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witness, it c an be sa fely inferred  tha t they were a t the sc ene of 

oc c urrenc e.  Simila rly, from the evidenc e of PW.1 and  a lso Ex.P8 it insp ires 

c onfidenc e tha t PW.1 was a t the sc ene of oc c urrenc e and  in fac t, when 

she a ttempted  to interfere when the ac c used  were a ttac king the 

dec eased , she susta ined  injury on her a rm.   

 

25) A c lose sc rutiny of the evidenc e of PW.1 would  ind ic a te the 

p resenc e of A1 to A3 a t the sc ene of oc c urrenc e.  Though the ac c used  

have denied  the p resenc e of PW.1, as sta ted  supra , in the light of Ex.P8 

and  her evidenc e it c annot be doub ted  tha t she was not there a t the 

sc ene of oc c urrenc e.  In fac t, PW.1 lodged  a  c omp la int on 10.10.2006 a t 

6.00 a .m. before the Sta tion House Offic er, B.V. Peta  Polic e Sta tion vide 

Ex.P9 in whic h she c a tegoric a lly na rra ted  tha t her husband  was a ttac ked  

when he was c a rrying  the p ipes.  She a lso sta ted  tha t when she 

a ttempted  to intervene and  stop  the ac c used  from a ttac king the 

dec eased , A3 has bea ten her and  in the p roc ess she susta ined  injury.  In 

fac t, her evidenc e is in tune with Ex.P9, report lodged  by her.  A c lose 

perusa l of Ex.P9 a lso would  revea l tha t she has mentioned  a ll the overt 

ac ts aga inst the ac c used , but the same was elic ited  in her c hief-

examina tion g iving  deta ils aga inst the weapons used  by the ac c used  

suc h as, knife and  stic k.  As per PW.1, the role a ttributed  to A4 and  A5 is 

tha t A4 a long with one Appani Venka ta  Ra tnamma (juvenile) sp rinkled  

c hilli powder on the fac e of the dec eased  before the a ttac k and  she has 

c a tegoric a lly deposed  in the c ross-examina tion tha t when she a ttempted  

to interfere, some of the c hilli powder was a lso fell on her sa ri.  However, 

the p rosec ution has not seized  the sa ri wore by PW.1 nor she handed over 

the same to the investiga ting  offic er and  in the proc ess it was not seized  
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by the investiga ting offic er.  Even from the inquest report i.e., Ex.P6 nor in 

the postmortem report i.e., Ex.P7, there a re no trac es of c hilli powder.  

Even in the evidenc e g iven by the med ia tors for the sc ene of offenc e 

observa tions or inquest, the theory of c hilli powder is not there.  PW.9, 

med ic a l offic er, who c onduc ted  autopsy over the dec eased , d id  not find  

any trac es of c hilli powder over the body of the dec eased .  The overt ac t 

a ttributed  to A5 is tha t he kic ked  the dec eased  a long with other ac c used  

when he fell down.  If Ex.P7 i.e., postmortem c ertific a te is c onsidered  and  

even in the evidenc e of PW.9, it is not c o-rela ted  to the evidenc e of PW.1 

sinc e PW.1 has c a tegoric a lly deposed  tha t c hilli powder was sprinkled  on 

the fac e of the dec eased  and  some of the powder was a lso fell on her 

sa ri.  However, the p rosec ution miserab ly fa iled  to estab lish these two vita l 

aspec ts on the theory of sp rinkling  of c hilli powder.  So this g ives rise to a  

strong susp ic ion about pa rtic ipa tion of A4 and  A5 during  the c ourse of 

c ommission of offenc e.  At the time of c ommission of offenc e it is b rought 

on rec ord  tha t A4 was a  student and  A5, who is an eng ineering  gradua te, 

was working in Bombay.  In the light of the vita l link with regard  to 

sprinkling  of c hilli powder is missing  and  as c ontended  by the c ounsel for 

the ac c used  tha t there is every likelihood  of imp lic a ting  A4 and  A5 by 

PW.1 in view of p revious enmity with the other ac c used  c annot be ruled  

out.  At the same time, the defense set up  by the ac c used  appears to be 

p robab le.  Even if the evidenc e of PW.s2 and  5 is looked  into on this 

aspec t, their evidenc e is c onsistent and  c onvinc ing in respec t of the 

offenc e c ommitted  by A1 to A3 whic h c orrobora ted  with the evidenc e of 

PW.1 in a ll ma teria l aspec ts.  However, as a rgued  by the c ounsel for the 

ac c used  tha t the p resenc e of A4 and  A5 a t the sc ene of oc c urrenc e 

appears to be doub tful.   
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26) In these c irc umstanc es, the evidenc e b rought on rec ord  by the 

p rosec ution is not insp iring  c onfidenc e with regard  to p resenc e and  

partic ipa tion of A4 and  A5 a t the sc ene of oc c urrenc e and  is doub tful.  

Henc e, it is a  fit c ase to g ive benefit of doub t to A4 and  A5.  As suc h, in 

the absenc e of A4 and  A5 it is to be c onc luded  tha t there is no unlawful 

assemb ly as per the p rovisions of Sec tion 141 IPC and  therefore, the 

question of invoking  either Sec tion 147 or Sec tion 148 IPC will not a rise.  

Thus, the p rosec ution d id  not estab lish and  b ring  home the guilt of A1 to 

A5 for the offenc e under Sec tions 147 and  148 IPC.  Henc e, A1 to A5 had  

not found  guilty for the offenc e under Sec tions 147 and  148 IPC.  

 

27) In the result, both the c rimina l appea ls i.e. Crl.A.No.58 of 2011 filed  

by the appellants/ A-1 to A-3 aga inst their c onvic tion and  Crl.A.No.831 of 

2011 filed  by the appellant/ de fac to c omp la inant (PW-1) aga inst the 

ac quitta l of A-4 and  A-5, a re d ismissed . However, the period  of 

detention/ imprisonment undergone by the appellants/ A1 to A3 before 

tria l and  a fter tria l, sha ll be set off aga inst the term of imprisonment.  The 

appellants/ A1 to A3, who a re on ba il, a re d irec ted  to surrender before the 

tria l Court within two weeks from today.  Upon suc h surrender, the tria l 

Court sha ll c ommit them to the c onc erned  ja il for undergoing the 

rema ining period  of imprisonment. 

 

 Misc ellaneous petitions, if any, sha ll stand  c losed . 

 

_____________________ 

  SURESH KUMAR KAIT, J 

 

__________________ 

  P. KESHAVA RAO, J  
Date: 01.05.2018. 

ES/ CCM 

Note:  C.C. to tria l Court. 


