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CIVIL REVISION PETITION No.1004_2016  

 

ORDER:  

   

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing  the Order d t. 07.11.2015 In I.A.No.386 of 2015 in 

O.S.No.230 of 2012 on the file of Princ ipa l Junior Civil Judge a t 

Ama lapuram, a llowing an app lic a tion filed  under Sec tion 5 of Limita tion 

Ac t c ondoning delay of 425 days in filing  a  petition filed  under Order IX 

Rule 13 CPC.  

 

The respondents herein/ defendants filed  Petition under Sec tion 5 

of Limita tion Ac t a long with a  Petition Order IX Rule 13 CPC, a lleg ing tha t 

a fter rec eip t of the summons in the suit, they appointed  Sri B.J.S.Diwakar, 

Advoc a te, Ra jahmundry, to c ontest the suit on their beha lf and  gave 

instruc tions to file Written Sta tement, but their c ounsel informed  tha t they 

will be c a lled  over mob ile phone whenever their p resenc e is nec essary.  

In the month of February, 2015, they rec eived  summons in E.P.No.29 of 

2015 perta ining to the suit and  then only they c ame to know tha t the suit 

was dec reed  ex parte  and  this fac t was informed  to the c ounsel, who 

inturn informed tha t due to busy ac tivities in Bar Assoc ia tion as President 

and  due to strike for Samikyandhara  and  due to dea th of his fa ther, he 

was unab le to look a fter the matter and  they ob ta ined  ‘No Ob jec tion 

Certific a te’  from him and  engaged  another advoc a te in the exec ution 

petition and  gave instruc tions to him to p repare Counter in EP and  to file 

nec essary app lic a tions in the suit to set aside the ex parte  dec ree 

d t.07.11.2015. Unfortuna tely, the sa id  c ounsel a lso d id  not p repare the 

same in time and  as suc h, they c hanged  their c ounsel aga in and  

appointed  the p resent c ounsel to look a fter the p roc eed ings and  fina lly 

they filed  the p resent petition under Sec tion 5 of Limita tion Ac t a long 

with a  Petition under Order IX Rule 13 CPC to c ondone delay and  to set 
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aside the ex parte  dec ree passed  on 03.02.2014 and  tha t there a re no 

la tc hes on their pa rt in filing  the petition to c ondone delay and  p rayed  

to a llow the petition c ondoning delay of 425 days in filing  the petition 

Under Order IX Rule 13 CPC. 

  

The petitioners herein/ p la intiffs filed  Counter denying the materia l 

a llega tions inter a lia  c ontend ing tha t the respondents/ defendants 

engaged  the c ounsel as admitted  in the petition, but d id  not file Written 

Sta tement and  la ter the fac tum of passing of dec ree for spec ific  

performanc e d t. 03.02.2014 was informed to them by Notic e d t. 

24.02.2014 and  the respondents herein gave rep ly on 24.03.2014 

intima ting  tha t they a re going to take steps to get the ex parte  dec ree 

set aside and  therefore, the a lleged  knowledge from the da te of rec eip t 

of notic e in the exec ution petition is fa lse on the fac e of the rec ord  and  

p rayed  to d ismiss the petition.  

 
 

Upon hearing both c ounsel, the tria l Court a llowed  the petition on 

the ground  tha t the Court has to adop t justic e oriented  approac h and  

libera l approac h while dec id ing an app lic a tion filed  under Sec tion 5 of 

Limita tion Ac t and  observed  tha t there was Sama ikyanadha  ag ita tion 

for a lmost 6 to 8 months and  the Advoc a tes in Andhra  Pradesh were 

partic ipa ted  in suc h ac tivity of Sama ikyanadha  ag ita tion and  tha t the 

c ause shown by the petitioners is suffic ient c ause and  c ondoned  delay 

of 425 days in filing  the petition under Order IX Rule 13 CPC.  

 

It is a  strange c ase where the respondents herein/ defendants 

admitted  tha t they engaged  the c ounsel to c ontest the suit, but the 

c ounsel fa iled  to file Written Sta tement for one reason or the other 

inc lud ing his busy ac tivities being the President of Ra jahmoundry and  

due to demise of his fa ther during  the sa id  period .  It appears tha t 

though his fa ther d ied , he was busy with the ac tivities of the Bar ignoring 
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the c eremonia l  func tions on ac c ount of dea th of his fa ther and  it 

appears to be most a rtific ia l d isowned  his responsib ilities towards the 

c lient.  However, it is evident from the rec ord  tha t the Notic e Dt. 

24.02.2014 was issued  by the petitioners herein/ p la intiffs before the tria l 

Court intima ting  about passing of ex parte  dec ree d t. 03.02.2014 in 

O.S.No.230 of 2012 and  the respondents herein/ defendants p romptly 

rep lied  to the sa id  notic e informing tha t they a re going to take 

appropria te steps to set aside the ex parte  dec ree and  requested  not to 

take c oerc ive steps.  Thus, on the da te when the Notic e d t. 24.02.2014 

was rec eived , they got knowledge about passing of an ex parte  dec ree 

and  issuing rep ly itself is suffic e to a ttribute knowledge about passing of 

a  dec ree ex parte , but leisurely, the defendants approac hed  the Court 

a fter 14 months from the da te of passing ex parte  dec ree, though they 

ac quired  knowledge within ha lf a  month from the da te of passing  

dec ree, on the lame exc use tha t they c ame to know about passing of 

dec ree only when they rec eived  notic e in EP No.29 of 2015 and  when 

the rep ly was issued  requesting  the petitioners herein/ p la intiffs not to 

take c oerc ive steps as they a re taking  steps to get the ex parte  dec ree 

set aside, the a llega tion tha t they c ame to know about the passing of ex 

parte  dec ree on the da te when they rec eived  summons in the Exec ution 

Petition is fa lse on the fac e of the rec ord  and  henc e on tha t ground , the 

delay c annot be c ondoned .  The tria l Court made c erta in observa tions 

in the Order tha t the Court has to adop t justic e oriented  approac h and  

libera l approac h in dec id ing the app lic a tion filed  under Sec tion 5 of 

Limita tion Ac t.  But, this view is c ontra ry to the p rinc ip le la id  down by the 

Apex Court in Lanka Venkateswarlu (d ied) By Lrs v. State of AP1, wherein 

the Apex Court expressed  its d isp leasure in pa ra  No.26 of the Judgment 
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for c ondoning delay on the c onc ep t of libera l approac h, justic e 

oriented  approac h and  substantia l  justic e, and  held  as fo llows:  

    “ We a re a t a  loss to fa thom any log ic  or ra tiona le, 

whic h c ould  have impelled  the High Court to c ondone the delay 

a fter hold ing  the same to be unjustifiab le. The c onc epts suc h as 

"libera l approac h", "justic e oriented  approac h", "substantia l 

justic e" c an not be emp loyed  to jettison the substantia l law of 

limita tion. Espec ia lly, in c ases where the Court c onc ludes tha t 

there is no justific a tion for the delay” . 

 

Though the limita tion ha rshly a ffec ts the rights of the pa rties, the 

Court is ob liga ted  to imp lement the law of limita tion in its letter and  sp irit, 

as held  by the Apex Court in P.K. Ramac handran v. State of Kerala and 

another2. 

 

In view of the law dec la red  by the Apex Court, it is evident tha t 

the respondents herein had  knowledge about passing of ex parte  

dec ree on the da te when they rec eived  notic e  d t.24.02.2014   and  they 

ought not to have wa ited  for a  period  of nearly one year and  filing  of 

petition leisurely a t their whim c annot be permitted .  Therefore, the 

c ause shown by the petitioners is not suffic ient c ause and  on the other 

hand , it is fa lse on the fac e of the rec ord .  Consequently, the Order 

d t.07.11.2015 passed  by the tria l Court is erroneous and  it is liab le to be 

set aside.  

  

Ac c ord ing ly, this Civil Revision Petition is a llowed  setting  aside the 

Order Dt. 07.11.2015 in I.A.No.386 of 2015 in O.S.No.230 of 2012 on the file 

of Princ ipa l Junior Civil Judge, Ama lapuram. No c osts.   

 

 

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll 

stand  c losed . 

   

                                              
________________________________________ 

                                               M. SATYANARAYANA MURTHY, J

  
Dat e:   1 5 - 0 2 - 2 0 1 8  

                                                 
2
 AIR 1998 SC 2276 
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