
THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

 
  

CIVIL REVISION PETITION No.5921 of 2016  

 

ORDER: 

  

   

This Civil Revision Petition, under Sec tion 115 of the Code of Civil 

Proc edure, is filed  to revise the Order d t. 30.09.2016 in I.A.No.364 of 2015 

in unnumbered  Appea l Suit passed  by III Add itiona l Distric t Judge, 

Tirupa thi, d ismissing an app lic a tion filed  under Order XLI Rule 3A of CPC 

to c ondone delay of 1130 days in p referring  the appea l.  

 

The petitioner/ D.2 filed  petition under Order XIL Rule 3A CPC to 

c ondone delay of 1130 days in filing  appea l on the ground  tha t he is not 

aware tha t the dec ree c an be c ha llenged  by way of appea l within 

stipula ted  period  and  as he was unwell, he c ould  not c ontac t his 

c ounsel in time to g ive instruc tions or to p roc eed  further in the matter. 

But, on rec eip t of Notic e in I.A.No.135 of 2012, he approac hed  the 

c ounsel, who inturn took nec essa ry instruc tions to p repare Counter in the 

petition.  Thus, there is delay in p referring  an appea l and  requested  this 

Court to c ondone delay of 1130 days in filing  the appea l.  

 

The respondent/ p la intiff filed  Counter denying the materia l 

a llega tions inter a lia  c ontend ing tha t it is the duty of the petitioner to file 

appea l, if he wishes, and  tha t ignoranc e of law is not an exc usab le 

ground  to c ondone delay.  The other c ontention is tha t the ground  of 

illness for suc h a  p rolonged  period  of 1130 days is not supported  by any 

materia l evidenc e and  it was invented  for filing  the p resent petition and  

p rayed  to d ismiss the petition.  

 

The respondent/ p la intiff filed  suit for spec ific  performanc e and  the 

suit was dec reed  on 16.11.2011.  Aga inst whic h, the p resent appea l was 
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filed  with a  petition to c ondone delay of 1130 days in p referring  an 

appea l on two grounds:  

 

“ First g round  is tha t the petitioner is not aware tha t dec ree c an be 

c ha llenged  by way of appea l and  sec ond  ground  is tha t due to ill-

hea lth, he c ould  not c ontac t his c ounsel to g ive instruc tions to p roc eed  

further in the matter” .  

 

The first g round  is based  on ignoranc e of law.  It is settled  law tha t 

ignoranc e of law is not an exc use and  on the ground  tha t he is not 

aware tha t dec ree c an be c ha llenged  by way of appea l, the petition, 

whic h is filed  for c ondona tion of delay of 1130 days in p referring  the 

appea l, c annot be set aside. 

  

The other ground  urged  before this Court is tha t the petitioner was 

not well and  thereby he c ould  not c ontac t the c ounsel to g ive 

nec essary instruc tions to p roc eed  further in the matter.  The entire 

a ffidavit is silent as to when he suffered  from illness and  whether suc h 

illness tota lly p revented  him from moving from the house to c ontac t his 

advoc a te and  na ture of illness a lso.  If rea lly, the petitioner had  suffered  

suc h p rolonged  illness for 1130 days, he would  have trea ted  in any 

hosp ita l by a  c ompetent doc tor and  the sa id  fac t must be supported  by 

any doc ument. But, no suc h deta ils a re ava ilab le whether suc h illness 

tota lly p revented  him from moving from the house to c ontac t his 

advoc a te.  Therefore, based  on ba ld  a llega tions, abnorma l delay of 

1130 days in p referring  the appea l c annot be c ondoned .  

 

While dec id ing an app lic a tion filed  under Sec tion 5 of Limita tion 

Ac t, the Court has to c onstrue the c ause libera lly without adop ting 

pedantic  approac h.   If a  suffic ient c ause is shown, the Court c an 

exerc ise its d isc retion libera lly to c ondone delay.  Here, the first c ause 
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shown is ignoranc e of law and  it is not an exc use as d isc ussed  above. 

The sec ond  c ause shown by the petitioner is illness.  The p rolonged  illness 

of 1130 days  is not supported  by any materia l.  On the c onc ep t of libera l 

approac h, when the reason assigned  in the a ffidavit filed  a long with the 

petition does not d isc lose suffic ient c ause, whic h means a  c ause 

beyond  the c ontrol of the petitioner, the Court c annot exerc ise its 

d isc retion to c ondone abnorma l delay of 1130 days as it would  amount 

to jettisoning  the substantive law of limita tion.  

 

In Lanka Venkateswarlu (d ied) By Lrs v. State of AP1, the Apex 

Court expressed  its d isp leasure in pa ra  No.26 of the Judgment for 

c ondoning delay on the c onc ep t of libera l approac h, justic e oriented  

approac h and  substantia l approac h, and  held  as follows:  

    “ We a re a t a  loss to fa thom any log ic  or ra tiona le, 

whic h c ould  have impelled  the High Court to c ondone the delay 

a fter hold ing  the same to be unjustifiab le. The c onc epts suc h as 

"libera l approac h", "justic e oriented  approac h", "substantia l 

justic e" c an not be emp loyed  to jettison the substantia l law of 

limita tion. Espec ia lly, in c ases where the Court c onc ludes tha t 

there is no justific a tion for the delay” . 

 

Though the limita tion ha rshly a ffec ts the rights of the pa rties, the 

Court is ob liga ted  to imp lement the law of limita tion in its letter and  sp irit, 

as held  by the Apex Court in P.K. Ramac handran v. State of Kerala and 

another2.  

 

In view of the law dec la red  by the Apex Court d isc ussed  above, 

the two grounds ra ised  by the petitioner for c ondoning abnorma l delay 

of 1130 days is not based  on any materia l and  thereby I find  no g round  

to c ondone abnorma l delay of 1130 days in filing  the appea l exerc ising 

power under Sec tion XLI Rule 3A of CPC.  The tria l Court rightly d ismissed  

the petition refusing to c ondone delay of 1130 days in filing  appea l and  

it does not c a ll for any interferenc e by this Court in exerc ising  power 

                                                 
1
 AIR 2011 SC 1199 

2
 AIR 1998 SC 2276 
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under Sec tion 115 of CPC, whic h permits this c ourt to interfere with the 

find ings of the Court, whic h a re under c ontrol of High Court, if the tria l 

Court fa iled  to exerc ise its jurisd ic tion tha t c onferred  on it or exerc ised  

jurisd ic tion tha t is not vested  on it or exerc ised  the jurisd ic tion illega lly or 

irregula rly.  But, in the p resent c ase, none of the grounds were ra ised  and  

estab lished  and  therefore, I am not inc lined  to interfere with the Order 

d t. 30.09.2016 In I.A.No.364 of 2015 in unnumbered  Appea l Suit passed  by 

III Add itiona l Distric t Judge, Tirupa thi, as it lac ks merit and  it is liab le to be 

d ismissed .  

 

Ac c ord ing ly, this Civil Revision Petition is d ismissed .  

 

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll 

stand  c losed . 

   

                                              
________________________________________ 

                                               M. SATYANARAYANA MURTHY, J

  
Dat e:   1 9 - 0 2 - 2 0 1 8  

eh a 
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     Dt .  19-02-2018 

 

 

 

 

eha 

 

 


