
THE HON’BLE SRI  JUSTI CE D.V.S.S.SOMAYAJULU 
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ORDER:-  
 

 

This revision pet it ion is filed quest ioning the order, 

dated 02-01-2014 passed in E.P.No.12 of 2012 in 

O.S.No.143 of 2006 by the Addit ional Senior Civil Judge, 

Eluru. 

2 .  The im pugned order is passed in an Execut ion Pet it ion 

which is filed for realizat ion of the decretal debt  by way of a 

sale of the property m ent ioned therein in a public auct ion to 

realize the decretal am ount . The m at ter was heard in the 

lower court  and after considering the object ions that  were 

raised by the Judgm ent  Debtor (JDR) , the court  below 

negat ived all the content ions raised by the JDR and passed 

the orders for further proceedings in the E.P. Quest ioning 

the said order, the present  C.R.P is filed. 

3 .  This Court  has heard Sri Ram a Mohan Palanki, learned 

counsel for the revision pet it ioner. The learned counsel for 

the respondent  did not  appear despite adequate 

opportunit ies. 

4 .  The first  argum ent  of the learned counsel for the 

pet it ioner is that  the decree passed by the court  below is 

without  jur isdict ion and that  he can at tack the sam e even in 

collateral proceedings.  He relies upon a judgm ent  of the 

Suprem e Court  in Ku d ap a Su b b an n a Vs.  Ch i t t u r i  
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Su b b an n a an d  o t h er s( 1 )  to the effect  that  the court  has 

no jur isdict ion. The first  JDR which is a partnership firm  is 

not  registered under the provisions of Sect ion 69 of the 

I ndian Partnership Act ,1932 (  for short  “ the Act ” ) .  The 

learned counsel subm its that  no suit  to enforce or r ight  can 

be filed against  an unregistered firm .  I t  is his content ion 

that  the first  respondent  is an unregistered firm  and, 

therefore, the proceedings are vit iated. This court  not ices 

that  Sect ion 69(1)  and (2)  of the Act  deals with r ight  of a 

firm  to file a suit . Sect ion 69(1)  and (2)  of the Act  read as 

under: -  

 6 9 . Ef f ect  o f  n on - r eg ist r a t ion : -  

(1)  No suit  to enforce a r ight  ar ising from  a cont ract  or 

conferred by this Act  shall be inst ituted in any court  

by or on behalf of any person suing as a partner in a 

firm  against  the firm  or any person alleged to be or 

to have been a partner in the firm  unless the firm  is 

registered and the person suing is or has been 

shown in the Register of Firm s as a partner in the 

firm . 

(2)  No suit  to enforce a r ight  ar ising from  a cont ract  

shall be inst ituted in any Court  by or on behalf of a 

firm  against  any third party unless the firm  is 

registered and the persons suing are or have been 

shown in the Register of Firm  as partners in the firm . 

 

 

                                                 
1
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5 . A plain reading of the above Sect ion shows that  no 

suit  can be filed or inst ituted by or on behalf of the firm .  

There is no provision or prohibit ion for the suit  being filed 

against  an unregistered firm . An unregistered firm  is 

m erely an associat ion of individuals and there is no 

prohibit ion. The learned counsel also relies upon the 

ground of fraud. He argues that  the ent ire proceedings are 

vit iated by a fraud and collusion. I t  is his content ion that  as 

the decree and further proceedings are obtained by a 

fraud, the order passed by the lower court  is incorrect .  

This court  finds absolutely no whisper of the details of the 

fraud as required under law. Since fraud vit iates the m ost  

solem n t ransact ion including of a judicial decision, the 

pleadings of fraud m ust  be clear and the details of fraud 

are also to be clearly ment ioned.  I n the case on hand, 

there is absolutely no whisper of the alleged fraud except  

alleging collusion. This ground is also, therefore, not  

sustainable. The last  subm ission of the learned counsel for 

the pet it ioner is that  the Decree Holder is execut ing the 

decree only against  the pet it ioner and not  against  the 

others.  He states that  equity should be considered and 

that  the pet it ioner is ready to pay his 1/ 10 th share of the 

decretal am ount  as they are only liable to pay to that  

extent .  According to the learned counsel, his liabilit y is 

only lim ited to his share in a partnership firm  and that  he 
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is not  liable to pay anything m ore. I t  is an adm it ted fact  

that  the pet it ioner is one of the partners of the firm . 

Therefore, the content ion that  the partner is liable to pay 

his share as determ ined by him  is not  correct . Sect ion 25 

of the Act  clearly states that  every partner is liable joint ly 

and severally for all the acts of a firm .  Therefore, all the 

three grounds/ object ions that  are raised by the learned 

counsel for the pet it ioner are found to be untenable. The 

im pugned order is correct  and in the opinion of this court   

is a well reasoned order. There are no grounds m ade out  in 

the revision to interfere.  

Accordingly, the Revision Pet it ion is dism issed. No 

costs. Miscellaneous Pet it ions pending, if any, shall stand 

closed in consequence. 

 

 

______________________ 

D.V.S.S.SOMAYAJULU,J 

12-11-2018 

TSNR 


