
THE HON’BLE SRI JUSTICE A.RAJASHEKER REDDY 

 

W.P.NO.21240 OF 2018 

 

O R D E R 

 

 

 Aggrieved  by the ac tion of the 5th respondent – Inspec tor of Polic e, 

Government Ra ilway Polic e, RP Circ le, Kha jipet, Waranga l Distric t, in 

seizing  29.100 Kgs. of silver items of the petitioner by reg istering  FIR.No.77 of 

2018, the p resent writ petition is filed . 

 

 Learned  c ounsel for the petitioner submits tha t petitioner p roduc ed  

a ll the doc uments nec essary for transporting  the goods, but in sp ite of the 

same, 5th respondent seized  the a rtic les, without there being any reason 

to believe tha t c ognizab le offenc e has been c ommitted .  He c ontends 

tha t seizure and  reg istra tion of c rimes a re illega l, a rb itra ry and  without any 

authority of law.  He further submits tha t in the FIR, exc ep t mentioning 

seizure under Sec tion 102 Cr.P.C., no offenc e is mentioned .  He submits 

tha t in simila r fac ts and  c irc umstanc es in MEHAR INDIA ENTERPRISES, 

TAMILNADU  v.  STATE OF ANDHRA PRADESH1, a  lea rned  sing le Judge of this 

c ourt quashed  the FIR. 

 

 On the other hand , lea rned  Assistant Government Pleader for Home 

p roduc ed  written instruc tions of the 5th respondent sta ting  tha t as the 

petitioner was transporting  silver ornaments without any p roper b ills, based  

on med ia tors report, the a rtic les were seized  under c over of panc hanama 

and  c rime was reg istered  in Cr.No.77 of 2018 under Sec tion 102 Cr.P.C. 

The 5th respondent add ressed  letters da ted  09.06.2018 to the Commerc ia l 

Tax Offic er, Waranga l and  a lso to the Add itiona l Direc tor of Inc ome Tax 

(Investiga tion) Sta tion, Corpora te Build ing , Autonagar, Vijayawada , 

requesting  them to examine the transac tion and  take nec essary ac tion 
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and  intima te the ac tion taken to the ra ilway polic e and  further requested  

to issue c lea ranc e c ertific a tes, but so fa r no rep ly was rec eived  from the 

Commerc ia l Tax Department.  It is sta ted  tha t ac c used  was informed  to 

approac h the Inc ome Tax Department and  p roduc e c lea ranc e 

c ertific a te, for p roduc ing the same before the Jud ic ia l First Class 

Magistra te Court for Ra ilways, Kazipet for further p roc eed ings.  It is sta ted  

tha t Inc ome Tax Department, Vijayawada , add ressed  a  letter da ted  

18.07.2018 to the 5th respondent, sta ting  tha t their offic e c aused  nec essary 

enquiries in this c ase and  has no ob jec tion for release of the seized  silver 

a rtic les to the c onc erned  persons.  It is further sta ted  tha t notic e da ted  

09.06.2018 was issued  to the ac c used  to approac h the Commerc ia l Tax 

Offic er, Waranga l for c lea ranc e c ertific a te, but instead  of c omplying  with 

the same, he filed  the p resent writ petition. 

 

 From the written instruc tions, it c ould  be seen tha t the silver a rtic les 

of the petitioner were seized  during  transport, on the ground  tha t no 

p roper b ills were p roduc ed  and  tha t p roperty is a lready deposited  before 

the c ourt of Jud ic ia l First Class Magistra te, Kazipet vide CPR. No.59/ 2018 

da ted  30.06.2018.  Learned  c ounsel for the petitioner p roduc ed  

information furnished  by the Goods and  Servic e Tax Offic er – IV, 

Krishna lanka  Circ le, Vijayawada , for frequently asked  questions.  As per 

the answer to question No.8 “ Whether E-way b ill need  to be genera ted  for 

a ll movements of good ” , it is sta ted  tha t “ Jewellery, goldsmiths’s and  

silversmiths’  wares and  other a rtic les (c hap ter 71), E-way b ill is not required  

to be genera ted .”  

 

 The above sa id  information furnished  by the petitioner issued  by the 

Goods and  Servic e Tax Offic er –IV, c ould  not be d isputed  by the lea rned  

Assistant Government Pleader for Home. 
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 Further, as per the written instruc tions, it c ould  be seen tha t when 

the 5th respondent add ressed  letters da ted  09.06.2018 to the Inc ome Tax 

and  Commerc ia l Tax Departments, the Inc ome Tax Department, 

Vijayawada , addressed  a  letter da ted  18.07.2018 to the 5th respondent, 

sta ting  tha t their offic e c aused  enquiries in this c ase and  they have ‘ no 

ob jec tion’  for release of the seized  silver a rtic les to the c onc erned  

persons.  Only the c lea ranc e c ertific a te from Commerc ia l Tax 

Department, is awa ited . 

 

 Sec tion 102 Cr.P.C. empowers the polic e offic er to seize c erta in 

p roperties. Sub  sec tion (1) of the sa id  p rovision, whic h is relevant for the 

fac ts of the p resent c ase, is extrac ted  as under for better apprec ia tion: 

 
 “ Any polic e offic er may seize any p roperty whic h may 

be a lleged  or suspec ted  to have been stolen, or whic h 

may be found  under c irc umstanc es whic h c rea te susp ic ion 

of the c ommission of any offenc e.”  

 

 

 A read ing of the above p rovision makes it c lea r tha t the polic e 

offic er c an seize any p roperty, whic h is a lleged  or suspec ted  to have 

been stolen, or found  under c irc umstanc es, whic h c rea te susp ic ion of 

c ommission of any ‘offenc e’ , whic h as per Sec tion 2(n) of Cr.P.C. sha ll 

means any ac t or omission made punishab le by any law for the time 

being in forc e.  

 

 In p resent c ase, a  read ing of seizure p roc eed ings and  FIR goes to 

show tha t only sec tion 102 of Cr.P.C. is mentioned  and  nothing is a lleged  

tha t the silver items seized , a re suspec ted  to have been stolen, or tha t the 

c irc umstanc es c rea ted  suspension of c ommission of any offenc e.    In the 

absenc e of these c irc umstanc es, seizure c annot be susta ined .  
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 In the dec ision relied  on by the c ounsel for the petitioner in MEHAR 

INDIA ENTERPRISES, TAMILNADU  v.  STATE OF ANDHRA PRADESH (1 supra ), 

this c ourt, in simila r fac ts and  c irc umstanc es, where the p roperty was 

seized  under Sec tion 102 of Cr.P.C on mere apprehension and  the 

investiga tion has not d isc losed  c ommission of any offenc e, held  tha t a ll 

p roc eed ings in pursuanc e of FIR, a re not susta inab le.  The relevant portion 

of the order is as under: 

 
 “ 4. In a  dec ision in Kilpa rthi Suri Appa  Rao  v.  Sta te of 

A.P. Rep . by Pub lic  Prosec utor, Hyderabad  and  another, 

2003 (2) ALD (Crl.) 900 (A.P.) = 2004(2) ALT (Crl.) 333 (AP), 

this c ourt held  tha t reg istra tion of F.I.R. by the polic e in 

c onnec tion with seizure of p roperty under Sec tion 102 

Cr.P.C., is improper and  unwarranted , bec ause question of 

reg istra tion an F.I.R. a rises only when information rela ting  to 

c ognizab le offenc e is g iven to the Offic er-in-c harge of 

Polic e Sta tion.  It was further held  tha t susp ic ion of a  

p roperty being  stolen per se  does not amount to 

c ommission of a  c ognizanc e offenc e.  In the above c ase 

a lso seizure was effec ted  more than four months p rior to 

filing  of the c rimina l petition under Sec tion 482 Cr.P.C., and  

it was not even a lleged  tha t the polic e had  any 

information or c omp la int from anyone in respec t of the 

sa id  p roperty and  so prima  fac ie  there was no c ognizab le 

offenc e with regard  to the seized  p roperty and  when there 

is no c ognizab le offenc e, question of reg istering  the F.I.R. 

does not a rise.  In the p resent c ase a lso, no report or 

c omp la int is rec eived  by the polic e from anyone in respec t 

of the seized  p roperty and , on the other hand , the 

investiga tion d isc loses tha t the first petitioner is owner of the 

seized  p roperty and  petitioners 2 and  3 were his emp loyees 

and  they were c a rrying the same on the instruc tions of the 

first petitioner, duly on the transport vouc hers and  other 

doc uments and  if tha t is so, question of c ontinuing further 

p roc eed ings aga inst the petitioner does not a rise, 

espec ia lly when there is no a llega tion of c ommission of any 

c ognizab le offenc e aga inst any of the petitioners with 

respec t to sub jec t p roperty.”  

 

 

In an other dec ision, a  lea rned  sing le Judge of this c ourt, in simila r 

fac ts and  c irc umstanc es, in KILAPARTHI SURI APPA RAO  v.  STATE OF A.P.2, 

held  as under: 

 
 “ 6.  In my c onsidered  op inion polic e reg istering  an F.I.R. 

in c onnec tion with seizure of p roperty under Sec tion 102 

Cr.P.C. is improper and  unwarranted , bec ause of question 
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of reg istering  an F.I.R. a rises only when information rela ting 

to ‘ c ognizab le offenc e’  is g iven to the Offic er-in-Charge of 

a  Polic e Sta tion.  Sec tion 2(h) Cr.P.C. defines ‘offenc e’  as 

an ac t or omission made punishab le by any law in forc e.  

Transporting  an old  eng ine in an auto without doc ument of 

title, prima  fac ie , is not an offenc e punishab le under any 

law for the time being in forc e.  Obviously bec ause 

‘ susp ic ion’  of a  p roperty being stolen per se  does not 

amount to c ommission of a  c ognizab le offenc e,  Sec tion 

102 Cr.P.C. c ontemp la tes the Polic e Offic er seizing the 

p roperty, under tha t sec tion, send ing ‘a  report of seizure’  to 

the Magistra te and  a lso to the Offic er-in-c harge of the 

Polic e Sta tion and  does not c ontemp la te reg istering  an 

FIR.”  

 

  

 In view of the above fac ts and  c irc umstanc es of the c ase and  the 

dec isions of this c ourt c ited  supra , the seizure of the silver a rtic les of the 

petitioner in question, is dec la red  as illega l and  the writ petition is 

ac c ord ing ly a llowed . 

  

 As per the written instruc tions, sinc e the c lea ranc e c ertific a te from 

the Commerc ia l Tax Department, is awa ited , it is made c lea r tha t this 

order will not p rec lude the sa id  department from taking appropria te 

ac tion in ac c ordanc e with law. 

 

 Interloc utory app lic a tions pend ing, if any, sha ll stand  c losed .  No 

c osts. 

 

                                                                            --------------------------------------------- 

                                                                                   A.RAJASHEKER REDDY,J 

 

DATE:09—08—2018  

AVS 


