
   THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
 

   

TR. CIVIL MISCELLANEOUS PETITION No.356 of 2016  

 

ORDER:  

 

This Transfer Civil Misc ellaneous Petition, under Sec tion 24 of the CPC, 

is filed  to withd raw O.P.No.2 of 2015 filed  by the respondent/ husband  

before Junior Civil Judge a t Medak Distric t and  transfer the same to 

Add itiona l Metropolitan Sessions Judge for the tria l of JHCBBC-c um-

Add itiona l Family Court a t Hyderabad , City Crimina l Court, Hyderabad , on 

the ground  tha t the sa id  OP was filed  as a  c ounter b last to C.C.No.125 of 

2016 pend ing on the file of XIII Add itiona l Chief Metropolitan Magistra te, 

Hyderabad , and  M.C.No.481 of 2015 pend ing on the file of Add itiona l 

Metropolitan Sessions Judge for the tria l of JHCBBC-c um-Add itiona l Family 

Court a t Hyderabad  and  though the respondent is well aware of the 

pendenc y of these two c ases a t Hyderabad , filed  the p resent O.P.No.02 of 

2015 before Junior Civil Judge a t Medak Distric t having  no territoria l 

jurisd ic tion and  the petitioner is resid ing  a t Hyderabad  and  she was nec ked  

out from the house by the respondent c ausing menta l and  physic a l 

ha rassment sub jec ting  the petitioner to c ruelty for c omp lianc e of illega l 

demand  i.e., for payment of add itiona l dowry without taking c a re and  

welfa re of the minor c hild , who is aged  10 months by the da te of filing  the 

petition, and  thus, the  petition was filed  by the respondent in a  Court 

having no territoria l jurisd ic tion and  p rayed  to withd raw and  transfer the 

c ase to Add itiona l Metropolitan Sessions Judge for the tria l of JHCBBC-c um-

Add itiona l Family Court a t Hyderabad .   

 

No Counter a ffidavit is filed  by the respondent.  

 

Heard  lea rned  c ounsel for the petitioner and  the lea rned  c ounsel for 

the respondent.  
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The ma in c ontention of the petitioner before this Court is tha t the 

Court a t Medak had  no territoria l jurisd ic tion to enterta in the petition.  The 

respondent/ husband  filed  the petition for restora tion of c onjuga l rights 

before Junior Civil Judge a t Medak making c erta in a llega tions.  Whereas 

the ma in c ontention of the petitioner/ wife is tha t she was nec ked  out from 

the house by the respondent and  sinc e then she is staying within the 

jurisd ic tiona l limits of Hyderabad  and  d rawn the a ttention of this Court to 

Sec tion 281 of Mohemedan Law in support of her c ontention and  it dea l 

with the suit filed  for restitution of c onjuga l rights.  Ac c ord ing  to Sec tion, 281 

of Mahomedan Law, where a  wife without lawful c ause c eases to c ohab it 

with her husband , the husband  may sue the wife for restitution of c onjuga l 

rights and  under the Mahomedan law, a  wife would  not be entitled  

suc c essfully to defend  a  suit for restitutiton of c onjuga l rights on the basis of 

a  simp le fac t tha t the husband  has another wife.  Even if suc h a  defenc e is 

ra ised , the suit will be dec reed .  Thus, the position is tha t a  dec ree for 

restitution of c onjuga l rights c an be passed  eventhough the husband  has 

another wife.  But, the matter is quite d ifferent when one has to c onsider 

the p rovisions of Sec tion 125 of Crimina l Proc edure Code.  The exp lana tion 

of Sub  Sec tion (3) makes it abundantly c lea r tha t if the husband  had  

c ontrac ted  a  marriage with another woman, then tha t itself would  be a  just 

g round  for his wife for refusa l to live with him.  Consequently when a  c la im 

for ma intenanc e under Sec tion 125 of the Crimina l Proc edure Code, is 

made the fac t of the husband  having the sec ond  wife will be relevant for 

the purpose of dec id ing as to whether the wife has a  just g round  to live 

separa tely from the husband . But, sa id  p rovision d id  not dea l with territoria l 

jurisd ic tion of the Court.  Even ac c ord ing to genera l rule, the suit c an be 

filed  where the c ause of ac tion  a rose.  Ac c ord ing to the petitioner, she 

was nec ked  out from the house by the respondent and  now she is resid ing 

within the jurisd ic tion limits of Hyderabad .  However, this Court, while 

dea ling  with an app lic a tion filed  under Sec tion 24 of CPC, c annot dec ide 
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the territoria l jurisd ic tion of the c ourt whic h is a  mixed  question of fac t and  

law, in view of the limited  sc ope under Sec tion 24 of CPC.  Henc e, on the 

ground  of lac k of territoria l jurisd ic tion , the petition c annot be withd rawn 

and  transferred  to the Court a t Hyderabad .  

  

The other c ontention of the petitioner is tha t she c annot undertake 

journey while a ttend ing other two c ases, referred  above, whic h a re 

pend ing before d ifferent Courts a t Hyderabad .  The persona l appearanc e 

of the petitioner on every da te of ad journments is not an impera tive like the 

p roc eed ings under Family Court Ac t and  these p roc eed ings a re governed  

by Code of Civil Proc edure and  therefore, the persona l appearanc e is not 

nec essary on every da te of ad journment, as long as she is being 

rep resented  by her c ounsel before the Court a t Medak.  However, the 

Junior Civil Judge a t Medak is d irec ted  not to insist persona l appearanc e of 

the petitioner/ wife on every da te of ad journment as well as she being 

rep resented  by her c ounsel exc ep t on the da tes when her persona l 

appearanc e is required .  Henc e, I find  tha t none of the grounds urged  a re 

suffic ient to exerc ise jurisd ic tion under Sec tion 24 of CPC to withd raw and  

transfer the c ase and  c onsequently, this petition is liab le to be d ismissed . 

However, the Order will not p rec lude the Court from passing any order, in 

ac c ordanc e with law, in the event of her c ounsel fa ilure to rep resent her.  

 

Ac c ord ing ly, this Transfer Civil Misc ellaneous Petition is d ismissed  

leaving it open to the Court to dec ide the territoria l jurisd ic tion if the Court 

find  tha t it lac ks territoria l jurisd ic tion, and  pass orders under Order 7 Rule 10 

10-A CPC, 

 

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll stand  

c losed . 

____________________________ 

M. SATYANARAYANA MURTHY,J 

 
Dt:  14-03-2018 

eha  
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THE HON’BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
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