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THE HON’BLE SRI JUSTICE A.RAJASHEKER REDDY 

 

W.P.NO.20452 OF 2018 

 

O R D E R 

 

 

 This writ petition is filed  for a  writ of Certiora ri or for any other 

appropria te writ, d irec tion or order under Artic le 226 of the Constitution of 

Ind ia , c a lling  for the rec ords and  to quash the impugned  p roc eed ings of 

the 2nd  and  3rd  respondents bearing  letterNo.3910/ D1/ 2018 da ted  

14.05.2018, and  the order bearing  Rc .No.49765/ MAK/ 2017 da ted  

12.02.2017 respec tively and  c onsequently d irec t the respondents 2 and  3 

to immed ia tely grant approva l for the kidney transp lant from petitioner 

No.2 to petitioner No.1 in an exped ited  and  time bound  manner. 

 

 The c ase of the petitioners, as per the averments made in the 

a ffidavit filed  in support of the writ petition is tha t, the 1st petitioner is a  

gradua te in pharmac y and  c urrently self-emp loyed  and  is unmarried , due 

to his hea lth c ond ition.  He is d iagnosed  with Tuberous Sc lerosis, a  c hronic  

kidney d isease.  As he suffered  heavy interna l b leed ing (Peritonea l 

Haemorrhage) in his right kidney in the year 2007, he underwent a  surgery 

to remove his right kidney.  The func tion of his left kidney got a ffec ted  in 

November, 2016 and  sinc e then, he has been undergoing  d ia lysis thric e a  

week a t Asian Institute of Nephrology and  Urology, Hyderabad  and  the 

doc tors, who have been trea ting  him regula rly for the past twenty months, 

have strong ly rec ommended  surg ic a l extrac tion and  remova l of his left 

kidney and  transp lanta tion of a  new kidney in its p lac e.  In the a ffidavit, 

petitioner No.1 sta ted  in deta il, the side effec ts bec ause of p rolonged  

d ia lysis sinc e November, 2016. 
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 It is further sta ted  tha t  the 1st petitioner is unab le to c a rry on his 

p rofession, as  he has to undergo d ia lysis thric e a  week on every Monday, 

Wednesday and  Friday with the c onsequent side effec ts of sheer 

exhaustion and  fa tigue and  tha t the d ia lysis p roc ess sinc e November, 

2016, has taken a  toll in a ll aspec ts, physic a lly, menta lly and  financ ia lly. 

 

 The mother of the 1st petitioner d ied  in the year 2012 and  his 

grand fa ther d ied  in the year 2017.  During  the life time of his mother, she 

emp loyed  the 2nd  petitioner as d river-c um-family assistant, in the year 

2007, and  sinc e then, he has been performing a ll the works entrusted  to 

him and  used  to c a ll the mother of the 1st petitioner as ‘Amma’ (mother).  

The 2nd  petitioner a lso developed  a  c lose bond  with his la te grand fa ther 

during  his visits to Hyderabad  from Puttaparthi and  used  to help  and  

ac c ompany him while he was a t Hyderabad .  The 2nd  petitioner was a lso 

taking  the 1st petitioner to d ia lysis p roc edure sinc e November, 2016 and  

he has been c onstantly with the 1st petitioner and  in some instanc es, has 

even c a rried  him ac ross in the hosp ita ls on a  wheel c ha ir, when he was 

weak a fter the p roc edure or due to d rop  in hemoglob in levels. 

 

 The fa ther of the petitioner No.1 d ied  in the year 1986 due to kidney 

a ilment and  the younger married  sister of the 1st petitioner is a lso suffering  

from c hronic  kidney d isease stage-III (CKD III), and , therefore, unab le to 

dona te her kidney.  Bec ause of his hea lth issues, the petitioner No.1 

rema ined  unmarried  and , therefore, he has no spouse or c hild ren who 

c an dona te a  kidney to him.  In these c irc umstanc es, he has no other 

rec ourse, but to ob ta in a  kidney from a  donor, who is not his near rela tive, 

but who is c lose to him and  his family, for the last ten years. 
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 In the above bac k ground , the 2nd  petitioner, who is having long 

stand ing assoc ia tion of over ten years with the petitioner and  his family 

members, has c ome forward  purely on ac c ount of love and  a ffec tion to 

dona te his kidney to the petitioner and  not on ac c ount of any moneta ry 

c onsidera tion. 

 

 Petitioner No.1 is taking trea tment a t Asian Institute of Nephrology 

and  Urology (AINU), Erramanzil, Hyderabad  by Dr. C.Ma llika rjuna  Rao, 

Urolog ist.  On 11.11.2017,   Dr. M.V.Rao, Nephrolog ist and  Dry.Syed  Mohd . 

Ghouse, Urolog ist, working  in the sa id  institute, interviewed the petitioner 

Nos.1 and  2 and  the wife of the 2nd  petitioner, for the purpose of send ing 

a  video of interview to the 3rd  respondent – Sta te Authoriza tion 

Committee for Organ Transp lant, Telangana  Sta te, rep resented  by its 

Cha irman, to grant permission for dona tion of kidney by the 2nd  petitioner 

to him.  In the sa id  video, whic h of 13 minutes dura tion, doc tors exp la ined  

the na ture of the surgery, whic h the petitioner No.1 has to go through and  

the na ture of the surgery, whic h the 2nd  petitioner has to go through and  

the va rious p rec autions, both of them have to take.  The sa id  video was 

submitted  to the 3rd  respondent. 

 

 In the a ffidavit it is further sta ted  tha t the during  the c ourse of 

interview, petitioner No.1 sta ted  tha t the 2nd  petitioner has been working 

with their family for the past ten years, ever sinc e the time of his mother 

and  tha t he has been assisting  in a ll norma l works as mentioned  earlier 

and  tha t he had  volunta rily c ome forward , out of sheer love and  a ffec tion 

towards him a fter seeing  his misery in having  lost his right kidney by surgery 

due to heavy interna l b leed ing (Peritonea l Haemorrhage) and  infec tion 

to the left kidney and  his c ontinuous d ia lysis sinc e November, 2016.  In the 

interview, 1st petitioner further sta ted  tha t he has not p ressurized  the 2nd  
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petitioner, nor p romised  or pa id  any moneta ry c onsidera tion to him or to 

anybody.  In the interview, the wife of the petitioner No.2 a lso repea ted  

the above version.  The 2nd  petitioner a lso offered  to show his bank 

ac c ount sta tement to c onfirm tha t there a re no moneta ry transac tions 

between himself and  the 1st petitioner.  In the a ffidavit, the petitioner No.1 

made a  tabula r form, c onta ining the questioning put by the doc tors and  

the answers g iven by them. 

 

 The Asian Institute of Nephrology and  Urology, Hyderabad  sent the 

above version in the form of CD to the 3rd  respondent for c onsidera tion of 

the app lic a tion for kidney transp lant.  The petitioner No.1 made 

app lic a tion on 25.11.2017 through the hosp ita l to the 3rd  respondent 

seeking approva l to permit the 2nd  petitioner to dona te his kidney to him.  

The sa id  app lic a tion was submitted  by the Institute a long with video 

rec ord ing and  other doc uments namely the a ffidavits of petitioners 1 and  

2 and  wife of the 2nd  petitioner and  the rela ted  doc uments.  

 

 The 3rd  respondent, interviewed  the petitioners 1 and  2 and  the wife 

of petitioner No.2 on 29.11.2017 and  in the sa id  interview, they reitera ted  

the version noted  above.  3rd  respondent c onduc ted  another interview on 

11.12.2017, whic h the petitioner No.1 a ttended  a long with his materna l 

unc le.  On being questioned , the ma terna l unc le of petitioner No.1 

informed  the panel tha t as he was not hea lthy, suffering  from b lood  sugar 

p rob lem and  tha t the doc tors advised  him tha t any kidney dona tion 

would  be risky for his life or the donee, he was not suitab le to dona te the 

kidney. 

 

 Pursuant to the above interviews, 3rd  respondent issued  the 

p roc eed ings da ted  12.12.2017 rejec ting  the app lic a tion of the petitioner 
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No.1, and  on appea l, the 2nd  respondent c onfirmed  the same, thereby 

the permission sought for by the petitioners for transp lanting  kidney of 2nd  

petitioner to 1st petitioner, was rejec ted .  Aggrieved  by the same, the 

p resent writ petition has been filed . 

 

 Learned  c ounsel for the petitioners, while reitera ting  the above 

averments, would  submit tha t the ob jec t of the Ac t is to not p rohib it the 

transp lanta tion of human organs, but only to regula te and  to see tha t 

there is no element of c ommerc ia liza tion.  Referring  to the a ilment whic h 

the petitioner No.1 is suffering , lea rned  c ounsel submits tha t due to long 

assoc ia tion of the petitioner No.2, with the family of the petitioner No.1, 

and  out of sheer love and  a ffec tion and  c onsidering  the p light of 

petitioner No.1, whose kidneys a re a ffec ted , and  without  there being  

any p ressure exerted  by the petitioner No.1, or his family members, and   

a lso without there being any moneta ry c onsidera tion, the petitioner No.2, 

who is not a  rela tive of the petitioner No.1, has c ome forward  to dona te 

the kidney, whic h is permissib le under the Ac t with the  p rior approva l of 

the Authoriza tion Committee under Sec tion 9(3) of the Transp lanta tion of 

Human Organs and  Tissues Ac t, 1994 (for short ‘ the Ac t’ ).  He sta tes tha t 

Rule 7(3) of the Transp lanta tion of Human Organs and  Tissues Rules, 2014 

(for short ‘ the Rules’ ) stipula tes the c ond itions, whic h the Authoriza tion 

Committee has to c onsider while granting  p rior approva l for 

transp lanta tion of kidney under Sec tion 9(3) of the Ac t.  Under these rules, 

the Authoriza tion Committee has to c onsider whether there is any 

c ommerc ia l transac tion between the rec ip ient and  the donor; tha t no 

payment has been made to the donor or any other person and ; the 

c irc umstanc es whic h lead  to the offer and  the relevant doc uments. 

Petitioners sa tisfy these c ond itions and  they have filed  a ffidavits and  the 
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video rec ord ing of their sta tement g iven to the doc tor and  they have a lso 

made a ffirma tive sta tement before the authoriza tion c ommittee.  But, 

without c onsidering  these materia l fac ts and  c irc umstanc es and  the 

evidenc e p roduc ed  by the petitioners, the 3rd  respondent rejec ted  the 

approva l on mere suspension sta ting  tha t the Committee is not c onvinc ed  

regard ing a ltruistic  na ture of dona tion.  He sta ted  tha t no reasons have 

been rec orded  c onsidering  the materia l p roduc ed  by the petitioners and  

the same has been upheld  by the 2nd  respondent – appella te authority.  

Relying on the Division Benc h judgment of the High Court of Orissa  in 

MANORANJAN ROUT  vs.  STATE OF ORISSA1, lea rned  c ounsel c ontended  

tha t on the ground  of mere suspension, nec essary approva l c ould  not be 

denied .  He sta ted  tha t ec onomic  d isparity between the petitioner No.2 

and  petitioner No.l, c annot be a  ground  for rejec tion and  the fac ts and  

c irc umstanc es of the c ase, has to be c onsidered  in a  holistic  manner.  In 

support of this c ontention, lea rned  c ounsel relied  on the judgments of the 

High Courts of Punjab  and  Haryana , and  Kera la  a t Ernakulam, in 

RAJINDERKUMAR  VS.  STATE OF PUNJAB2 and   M.C.ABDUL RAHAN v.  STATE 

OF KERALA3 .  Learned  c ounsel further submits tha t in the p resent c ase, 

there is no c ommerc ia l element and  there is no exp loita tion of the 2nd  

petitioner, and  the petitioners sought to p rove the same by their a ffidavits 

and  a lso g iving  sta tements before the respondents 2 and  3.  But without 

c onsidering  the sa id  materia l evidenc e and  rec ord ing any reasons, the 

impugned order has been passed  in a  c ryp tic  manner.   In support of his 

c ontention tha t in the absenc e of c ommerc ia l element, the c ompetent 

authority c annot rejec t the app lic a tion of petitioner No.1, lea rned  c ounsel 

relied  on the judgments in MRS. INDU BEHERA  vs.  STATE OF ORISA AND 

                                                 
1
 AIR 2010 Ori. 99 

2
 AIR 2005 P & H 172 

3
 W.P.( C ). NO.15822 OF 2017 ( C ) dated 25.05.2017 
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OTHERS4 and  PARVEEN BEGUM  vs.  APPELLATE AUTHORITY5.  With these 

submissions, lea rned  c ounsel sought to set aside the impugned  order and  

to grant permission for kidney transp lanta tion. 

 

 On the other hand , lea rned  Government Pleader for Med ic a l and  

Hea lth appearing  for respondents submit tha t the 2nd  petitioner is working  

with the family of the 1st respondent and  there is huge ec onomic  d isparity  

and  the theory of love and  a ffec tion p leaded  for dona tion of kidney, is fa r 

from imagina tion, and  in these c irc umstanc es, absenc e of moneta ry 

c onsidera tion, c annot be ruled  out.  Therefore, the p rimary authority 

rejec ted  the c la im of the petitioners and  the same has been c onfirmed  by 

appella te authority.  Therefore, the impugned  p roc eed ings may not be 

interfered  with. 

 

 In the p resent, petitioner No.2 is not the near rela tive of petitioner 

No.1 and  it is sta ted  tha t bec ause of his long assoc ia tion with the family of 

petitioner No.1, sinc e 2007, and  out of love and  a ffec tion and  seeing  the 

hea lth c ond ition and  misery of the petitioner, he has c ome forward  to 

dona te kidney without there being any c oerc ion or moneta ry 

c onsidera tion. 

 

   Before c onsidering  the c ontentions of the lea rned  c ounsel, first it is 

nec essary to note the ob jec t of the Ac t; and  the relevant p rovisions under 

Sec tion 9(3) of the Ac t and  Rule 7(3) of the Rules, sinc e the donor is not 

the rela tive of the rec ip ient. 

 

Paragraph No.3 of the Sta tement of Ob jec ts and  Reasons of the 

Ac t, reads thus: 

                                                 
4
 AIR 2013 Ori. 133 

5
 189(2012) DLT 427 
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 “ Aga inst this bac kground , it is c onsidered  nec essary to enac t a  

c omprehensive law for regula ting the remova l and  transp lanta tion of human 

organs and for p reventing c ommerc ia l dea lings in organs by p rovid ing 

punishment for suc h dea lings.”  

  

 9. Restric tions on removal and transplantation of human organs 

or tissues or both: 

 
 (3) If any donor authorizes the remova l of any of his human organ or tissues or 

both before his dea th under sub-sec tion (1) of Sec tion 3 for transp lanta tion into 

the body of suc h rec ip ient, not being a  near rela tive, as is spec ified  by the 

donor by reason of a ffec tion or a ttac hment towards the rec ip ient or for any 

other spec ia l reasons, suc h human organ or tissue or both sha ll not be removed  

and  transp lanted  without the p rior approva l of the Authorisa tion Committee. 

 

 Rule (7) Authorisation Committee: 

 
 (3)  When the p roposed  donor and  the rec ip ient a re not near rela tives, the 

Authorisa tion Committee sha ll, --   

 

(i) eva lua te tha t there is no c ommerc ia l transac tion between the rec ip ient 

and  the donor and  tha t no payment has been made to the donor or 

p romised  to be made to the donor or any other person; 

(ii) prepare an exp lanation of the link between them and  the c irc umstanc es 

whic h led  to the offer being made; 

(iii) examine the reasons why the donor wishes to donate; 

(iv) examine the doc umentary evidenc e of the link, e.g . p roof tha t they have 

lived  together, etc .; 

(v) examine old  photographs showing the donor and  the rec ip ient together; 

(vi) eva lua te tha t there is no midd leman or tout involved ; 

(vii) eva lua te tha t financ ia l sta tus of the donor and  the rec ip ient by asking 

them to g ive appropria te evidenc e of their voc a tion and  inc ome for the 

p revious three financ ia l years and  any gross d isparity between the sta tus 

of the two must be eva lua ted  in the bac kdrop  of the ob jec tive of 

p reventing c ommerc ia l dea ling; 

(viii) ensure tha t the donor is not a  d rug add ic t; 

(ix) ensure tha t the near rela tive or if near rela tive is not ava ilab le, any adult 

person rela ted  to donor by b lood  or marriage of the p roposed  unrela ted  

donor is interviewed  regard ing awareness about his or her intention to 

donate an organ or tissue, the authentic ity of the link between the donor 

and  the rec ip ient, and  the reasons for dona tion, and  any strong views or 

d isagreement or ob jec tion of suc h kin sha ll a lso be rec orded  and  taken 

note of. 
 

 

From a  read ing of sta tement of ob jec ts and  reasons of the 

enac tment and  the p rovisions, it is c lea r tha t the ob jec t of the leg isla tion is 

not to p rohib it, but to regula te the remova l and  transp lanta tion of human 

organs and  to p revent c ommerc ia l dea lings in a llowing transp lanta tion of 

organs.   Sec tion 9 of the Ac t, p rovides c erta in restric tions and  under sub 

sec tion 3 of the sa id  p rovision, where the donor is not a  near rela tive of 

the rec ip ient, suc h human organ or tissue or both, sha ll not be removed  

and  transp lanted  without the p rior approva l of the Authoriza tion 
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Committee, and  Rule 7(3) of the Rules manda tes the Authoriza tion 

Committee to sa tisfy with regard  to c ond itions enumera ted  therein before 

granting  approva l for remova l of the human organ or tissue. 

 

Sub  rule (3) of Rule 7 c ontemp la tes tha t the Authoriza tion 

Committee before approving the transp lanta tion, sha ll eva lua te tha t 

there is no c ommerc ia l transac tion between the rec ip ient and  the donor 

and  tha t no payment is either made or p romised  to be made; p repa re an 

exp lana tion of the link between them and  the c irc umstanc es lead ing to 

suc h dona tion of human organ; reasons for suc h dona tion of organ; 

examine the doc umenta ry evidenc e of their link with p roof viz., 

photographs; to eva lua te tha t there is no midd leman or tout involved ; 

eva lua te the financ ia l sta tus of the donor to ensure tha t there is no 

c ommerc ia l transac tion and ; to interview near rela tive, or if no near 

rela tive is ava ilab le to interview one adult person rela ted  to the donor by 

b lood  or marriage of the p roposed  unrela ted  donor.   

 

A Division Benc h of the High Court of Delhi in Parveen Begum (5 

supra ), c onsidering  the p rovisions of the Ac t, held  as under: 

“ 49.  From the above sta tutory p rovisions and  the sc heme of the Ac t, it 

bec omes c lea r tha t the Ac t and  the Rules do not seek to p rohib it, but to only 

regula te the transp lant of organs and  tissues from c adavers and  living human 

beings.  What is p rohib ited  is the c ommerc ia l transac tion in the g iving and 

taking of organs and  tissues.  However, dona tions offered  out of love and  

a ffec tion – even amongst those who a re not near rela tives, is permitted .  The 

a foresa id  sc heme under the Ac t rec ognizes two of the grea test human virtues 

of love and  sac rific e, and  a lso the fac t tha t suc h intense love and  a ffec tion 

need  not nec essarily be felt only for one’s own b lood  or spouse, but c ould  a lso 

extend  to those not so c losely rela ted , or for those not rela ted  a t a ll. 

 

50.  From the sc heme of the Ac t and  the Rules it appears tha t 

organ/ tissue dona tion by a  person before his death c an be made not only for 

the therapeutic  purposes of a  rec ip ient who is a  near rela tive, i.e., son, 

daughter, fa ther, mother, b rother, sister, g rand fa ther, g randmother, g randson 

or granddaughter, but a lso for therapeutic  purposes of persons/ rec ip ients who 

do not fa ll within the definition of the expression “ near rela tive” .  Sec tion 9(1) of 

the Ac t, while genera lly p rovid ing tha t no human organ or tissue, or both, 

removed  from the body of a  donor before his dea th sha ll be transp lanted  into 

a  rec ip ient, unless the donor is a  near rela tive of the rec ip ient, saves from 

app lic a tion of this genera l rule, c ases whic h fa ll under sub-sec tion (3) of Sec tion 

9.  Therefore, a  donor, who is not a  near rela tive of the rec ip ient may by reason 

of “ a ffec tion, or a ttac hment towards the rec ip ient or for any other spec ia l 
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reasons”  authorize the remova l of his human organ or tissue or both for 

transp lanta tion in a  rec ip ient for therapeutic  reasons.  The c aveat is tha t in suc h 

c irc umstanc es p rior approva l, before remova l and  transp lanta tion, would  be 

required  of the Authoriza tion Committee. 

 

51.  It a lso needs to be emphasized  tha t an approva l of the 

Authoriza tion Committee is nec essary and  required  to be ob ta ined  only in suc h 

c ases, where the donor and  rec ip ient a re not near rela tives, or in c ases where 

the donor or the rec ip ient, being near rela tives, is a  foreign na tiona l (see 

Sec tion 9(1A).  The role of the Authorisa tion Committee c omes into p lay 

p rimarily in c ases where the donor and  the rec ip ient a re not near rela tives, and  

it is the func tion of the Authorizsa tion Committee to asc erta in and  eva lua te, by 

app lying the guidelines/ ya rdstic ks and  tests p rovided  in Rule 4A(4) and  6F(d ) of 

the Rules, whether there is a  c ommerc ia l transac tion between the rec ip ient 

and  the donor, and  to ensure tha t no payment of money or monies worth has 

been made to the donor, or p romised  to be made to the donor or any other 

person on ac c ount of the fac t tha t the donor has agreed  to donate an organ 

or tissue to the rec ip ient.  The Authoriza tion Committee is required  to enquire 

whether the donor is offering his organ/ tissue by reason of a ffec tion or 

a ttac hment towards the rec ip ient or for any other spec ia l reasons.  The law a lso 

mandates tha t the approac h of the Authoriza tion Committee in suc h matters 

has to be p ragmatic  and  its d isc retion has to be used  jud ic iously, pa rtic ula rly in 

c ases whic h require immed ia te transp lanta tion.”  
 

 

The Apex Court in KULDEEP SINGH  v.  STATE OF T.N.6 c onsidering the 

fac ts and  c irc umstanc es where the donor not being near rela tive of 

rec ip ient, held  tha t approva l has to be ac c orded  by Authoriza tion 

Committee under Sec tion 9(3) of the Ac t and  the burden is on the 

app lic ant to sa tisfy the sa id  Committee tha t suc h dona tion of human 

organ, is not for c ommerc ia l c onsidera tion, but for reasons of a ffec tion or 

a ttac hment towards rec ip ient or for any other spec ia l reasons.  

 

In the light of the above sta tutory p rovisions and  the law la id  down 

in the above judgments, now it is nec essary to look into the c ase of the 

petitioners.  As per the averments made in the a ffidavit filed  in support of 

the writ petition, the c ase of the petitioners is tha t the 1st petitioner is 

suffering  from kidney a ilment.  His right kidney was removed  in the year 

2007 and  during  November, 2016, his left kidney was a lso a ffec ted  and  he 

is on d ia lysis sinc e then, taking  trea tment a t Asian Institute of Nephrology 

and  Urology, Erramanzil, Hyderabad , where he was rec ommended  

surg ic a l extrac tion and  remova l of his left kidney and  transp lanta tion of a  

                                                 
6
 (2005)11 SCC 122 
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new kidney in its p lac e.  The 2nd  petitioner, is not a  c lose rela tive of the 

petitioner No.1 and  it is sta ted  tha t he has been working under the family 

of 1st petitioner sinc e 2007 and  has been assisting  the petitioner No.1 and  

taking  him to d ia lysis and  is aware of the c ond ition of the petitioner No.1, 

who is suffering  from d ifferent a ilments bec ause of kidneys d isfunc tion.  

Out of love and  a ffec tion, he has c ome forward  to dona te one of his 

kidneys to petitioner No.1, without any c ommerc ia l element and  

c oerc ion.  The wife of the 2nd  petitioner c onsented  for this ac t. 

 

The doc tors a t AINU, Dr. M.V.Rao, Nephrolog ist and  Dr. Syed  Mohd . 

Ghouse, Urolog ist, examined  the petitioners 1 and  2 and  the wife of the 

2nd  petitioner and  the same was rec orded  in the form of C.Ds. for the 

purpose of send ing to the c ompetent authority.  The petitioners 1 and  2 

and  the wife of the 2nd  petitioner filed  a ffidavits a long with med ic a l history, 

C.Ds. of the above interview before the Authorizstion Committee.  The 

Authoriza tion Committee a lso examined  them, where the petitioner No.2 

and  his wife reitera ted  their c ase tha t 2nd  petitioner was offering  his kidney 

out of pure love and  a ffec tion and  on ac c ount of his long assoc ia tion with 

the family of the petitioner No.1 for more than ten years and  tha t there is 

no involvement of p ressure or moneta ry c onsidera tion. The 3rd  respondent 

– Authoriza tion Committee passed  the following  order da ted  12.12.2017, 

rejec ting  the app lic a tion of the petitioner No.1: 

 
“ The Committee is not c onvinc ed  a ltruistic  na ture of donation.”  

 

On appea l, the 2nd  respondent, who is the appella te authority, 

passed  the following  order da ted  14.05.2018: 

 
“ The donor Sri Kunkunooru Ra ju, s/ o Sri K.Sa tyanarayana , R/ o H.No.8-3-

228/ 678/ 822, Karmikhanagar, Yousufguda , Hyderabad  is found  to be your c a r 

d river and  it is d iffic ult to believe tha t there is no financ ia l c onsidera tion.  The 

p rospec tive donor a lso c ould  not exp la in the reasons for his dec ision. 
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After hearing  both sides on 10.05.2018, Government a fter c a reful 

examination hold  tha t there a re no grounds to interfere with the dec ision of the 

Authoriza tion Committee.  Ac c ord ing ly Government here by uphold  the order 

of the Authoriza tion Committee and  the appea l is hereby rejec ted .”  
 

From a  read ing of the above orders of both the p rimary as well as 

appella te authority it is c lea r tha t the materia l evidenc e p roduc ed  by the 

petitioners, has not even been referred  to or c onsidered  and  no c ogent 

reasons have been rec orded  for refusing  their request and   c ryp tic  orders 

have been passed .  This amounts to viola tion of p rinc ip les of na tura l 

justic e. 

 

It is to be seen tha t merely bec ause the petitioner No.2 is working 

with the 1st petitioner or tha t there is ec onomic  d ispa rity, in the absenc e of 

tang ib le materia l, it c annot be c onc luded  tha t there would  be financ ia l 

c onsidera tion.  The spec ific  c ase of petitioner No.2 and  his wife is tha t out 

of sheer love and  a ffec tion and  c lose assoc ia tion with the family of the 1st 

petitioner, petitioner No.2 has c ome forward  to dona te his kidney.  To 

p rove their c ase, they have filed  a ffidavits and  g iven sta tements before 

the doc tors and  a lso before the 3rd  and  the 2nd  respondents.  But the sa id  

materia l has not even been referred  to, let a lone c onsidera tion.  

 

2nd  petitioner is p resent in c ourt and  he is identified  by his c ounsel 

and  his identity has not been d isputed  by the lea rned  Government 

Pleader for Med ic a l and  Hea lth.  To asc erta in the truth or otherwise of the 

averments made in the a ffidavit, this c ourt examined  2nd  petitioner, who 

c a tegoric a lly sta ted  tha t out of sheer love and  a ffec tion and  c lose 

assoc ia tion with the family of 1st petitioner for more than ten years and  by 

seeing  the miserab le hea lth c ond ition of 1st petitioner, whose both the 

kidneys a re damaged , he intends to dona te the kidney without any 

c oerc ion or for any moneta ry ga in. 
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But in the impugned  order, the 2nd  responded  rec orded  tha t the 

p rospec tive donor i.e., the 2nd  petitioner c ould  not exp la in the reasons for 

his dec ision.  This find ing  of the 2nd  respondent, without c onsidering  the 

materia l evidenc e and  without rec ord ing any reasons, c an be sa id  to be 

on mere susp ic ion and  based  on c onjunc tures and  surmises, whic h 

c annot be susta ined . 

 

In simila r c irc umstanc es, a  Division Benc h of the High Court of 

Punjab  and  Haryana  in Ra jinder Kumar’ s c ase (2 supra ) held  tha t merely 

bec ause there was ec onomic  d isparity between the rec ip ient and  the 

p roposed  donor tha t would  be no reason to d raw any inferenc e tha t the 

rec ip ient was ac tua lly rec eiving  the dona ted  organ on money 

c onsidera tion.  The relevant portion of the order is as under: 

 
“ 10.  A perusa l of the orders Annexures P/ 12 and P/ 13 c lea rly shows tha t 

the only reason g iven by respondent Nos.2 and  3 to refuse the nec essary 

approva l to the petitioner and  the p roposed  donor is tha t “ the money 

involvement c ould  not be ruled  out.”   The a foresa id  c onc lusion has been d rawn 

merely on ac c ount of the fac t tha t there was a  grea t ec onomic  d isparity 

between the petitioner and  the p roposed  donor.  However, in our c onsidered  

view, the a foresa id , g round  is tota lly an extraneous ground  and merely 

bec ause there was ec onomic  d isparity between the petitioner and  the 

p roposed  donor would  be no reason to d raw any inferenc e tha t the petitioner 

was ac tua lly rec eiving the dona ted  organ on money c onsidera tion.  The 

human c onduc t and  reac tions c annot be measured  in any mathematic a l 

terms.  The instanc es a re not unknown where peop le due to sheer love and 

a ffec tion or due to humanita rian c onsidera tion do ac t for the welfa re of a  

needy person.  All suc h ac tions of the good  doers c annot be suspec ted  and  

need  not be viewed  with any ta inted  g lasses.  We a re a lso impressed by the 

enquiry held  by the Senior Superintendent of Polic e, Ja landhar, whic h has been 

mentioned  by the respondents in their own rep ly.  It has been spec ific a lly 

reported  by the Senior Superintendent of Polic e, Ja landhar tha t as per the 

polic e report there was no money transac tion between donor and  pa tient and 

the a foresa id  kidney transp lanta tion is likely to be done on humanita rian 

ground .  In view of the a foresa id  positive and  spec ific  report of the polic e, there 

was absolutely no materia l with the Authoriza tion Committee or the Appella te 

Authority to rejec t the c la im of petitioner.  It is apparent tha t the Authoriza tion 

Committee as well as the Appella te Authority have been influenc ed  by the 

susp ic ious a tmosphere whic h had  been c rea ted  on ac c ount of some 

irregula rities in kidney transp lanta tion in the past.  However, the result of the 

a foresa id  susp ic ious a tmosphere c annot be a llowed to bec ome a  dead  wa ll 

for seriously ill pa tients, like the petitioner. Ac c ord ing ly we find  tha t as per the 

a ffidavits Annexures P/ 1, P/ 2 and  P/ 3 and  various med ic a l reports and  the 

enquiry c onduc ted  by the polic e itself, the offer of donation of kidney made by 

Jiwan Sharma to petitioner, Ra jinder Kumar c annot be termed to be ta inted  or 

bec ause of involvement of any money c onsidera tion. 

 

11.  As a  result of the a foresa id  d isc ussion, we a llow the p resent petition 

and  quash orders Annexures P/ 12 and  P/ 13.  As a  c onsequenc e thereof, we 
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d irec t respondent No.3, Cha irman, Authoriza tion Committee to grant nec essary 

approva l to the petitioner, forthwith, to rec eive the kidney p roposed  to be 

dona ted  by Jeewan Sharma.”  
 

 

In another judgment in M.C.Abdul Rahman (3 supra ), a  lea rned  

sing le judge of High Court of Kera la , held  as under: 

 
 “ 6.  As noted  above, one of the reasons sta ted  by the Authorisa tion 

Committee in the instant c ase to dec line the approva l sought by the petitioner 

is tha t there is gross d isparity between the financ ia l sta tus of the donor and 

rec ip ient.  True, financ ia l sta tus of the parties is c erta inly a  fac tor to be gone 

into by the Authorisa tion Committee to asc erta in whether the donation of the 

organ p roposed  is volunta ry and a lso to asc erta in whether there is any financ ia l 

dea lings in the transac tion.  But, tha t does not mean tha t transp lanta tion 

c annot be permitted , if there is d isparity in the financ ia l sta tus of the donor and  

rec ip ient.  Volunta ry donation of an organ by a  person is a  self depriva tion of 

the highest order and  it is inhuman to hold  tha t suc h sac rific es would  be made 

by peop le only based  on moneta ry c onsidera tions. 

 

 7.  From the a foresa id  materia ls, I am of the view tha t the c ase of the sec ond  

petitioner tha t he had  worked  with the first petitioner in his a luminium 

fabric a tion workshop , c annot be sa id  to be fa lse as the first petitioner belongs 

to a  p lac e near to Kanhangad .  If the sa id  c ase set up  by the petitioners is 

c orrec t, the only rema ining question is as to whether there exists a  rela tionship  

between them suffic ient for the sec ond  petitioner to dona te one of his organs 

to the first petitioner.  It is very d iffic ult to make inferenc es about the dep th of 

the rela tionships between persons from surround ing c irc umstanc es.  Further, 

ac c ord ing to me, suc h an enquiry is not c ontempla ted  a lso for the purpose of 

the sta tute, for, the sta tue does not p rohib it transp lanta tion.  As noted  above, 

the sc heme of the sta tute is tha t if c irc umstanc es ind ic a te a  possib le 

rela tionship  for one person to donate his organ to save the life of another, the 

approva l sought has to be granted .”  
 

 

 The quintessenc e of the above judgments is tha t the Authoriza tion 

Committee has to inquire whether there has been a  c ommerc ia l 

transac tion between the donor and  the rec ip ient.  If the result of the 

inquiry is in the nega tive, then eva lua ting  the evidenc e on rec ord , it has to 

grant approva l for transp lanta tion.  The approac h of the Committee sha ll 

be p ragmatic  and  its d isc retion has to be used  jud ic iously, and  tha t mere 

susp ic ion or ec onomic  d isparity c annot be a  ground  for rejec tion of 

approva l. 

 

 In the p resent c ase, the p rimary, as well as appella te authorities 

have not c onsidered  the materia l evidenc e on rec ord  and  a lso have not 

rec orded  any reasons for rejec ting  the approva l for kidney 
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transp lanta tion.  The d isc retion vested  in them has not been exerc ised  in a  

jud ic ious manner and  the rejec tion has been on mere surmises and  

c onjunc tures, and  henc e the impugned orders passed  in viola tion of 

p rinc ip les of na tura l justic e, a re liab le to be set aside. 

 

 For the foregoing reasons, the impugned  p roc eed ings of the 2nd   

respondent vide letterNo.3910/ D1/ 2018 da ted  14.05.2018, c onfirming the 

order of rejec tion passed  by the 3rd  respondent bearing  

Rc .No.49765/ MAK/ 2017 da ted  12.02.2017, is set aside.  Consequently both 

the orders da ted  14.05.2018 and  12.2.2017, a re set aside and  the writ 

petition is a llowed . 

 

 Learned  c ounsel for the petitioners, based  on med ic a l rec ord  of the 

petitioner No.1 submits tha t the petitioner No.1 is on d ia lysis sinc e 

November, 2016 and  his c ond ition is very d isappointing and  tha t any 

delay in the p roc ess of rec onsidera tion by the 3rd  respondent in granting  

approva l as required  under Sec tion 9(3) of the Ac t, would  further 

deteriora te the c ond ition of the petitioner and  therefore, he sought to 

d irec t the 3rd  respondent to grant approva l. 

 

 Learned  sing le Judge of High Court of Delhi in Parveen Begum’s 

c ase (5 supra ) relying  on the judgment of the Apex Court in COMPTROLLER 

AND AUDITOR GENERAL OF INDIA GIAN PRAKASH, NEW DELHI & ANR.  v.  

K.S. JAGANNATHAN AND ANR.7,  held  tha t in order to p revent injustic e 

resulting  to the c onc erned  parties, the c ourt may itself pass an order or 

g iven d irec tions whic h the Government or a  pub lic  authority should  have 

passed  or exerc ised  its d isc retion a t a  p roper level.  The relevant portion is 

thus: 

 

                                                 
7
 (1986)2 SCC 679 
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 “ 83.  In the light of the a foresa id  fac ts, c irc umstanc es, d isc ussion and the 

law, in my view, the impugned  dec ision of the Authoriza tion Committee as well 

as the appella te authority a re wholly unsusta inab le and , ac c ord ing ly, they a re 

quashed .  The question is, a t this stage, what should  be the approac h of the 

Court – whether the matter should  be remanded  bac k to the Authorisa tion 

Committee or the appella te authority for c onsidera tion, or whether the c ourt 

would  be justified  in d irec ting the Authoriza tion Committee to grant its approva l 

without any further examina tion of the matter by it. 

 

 84.  The Supreme Court in Comptroller and  Aud itor Genera l of Ind ia  Gian 

Prakash, New Delhi (supra ) held  in para  20 tha t in an appropria te c ase, in order 

to p revent injustic e resulting  to the c onc erned  parties, the Court may itself pass 

an order or g iven d irec tions whic h the Government or a  pub lic  authority should  

have passed  or exerc ised  its d isc retion a t a  p roper level. 

 

 85.  In the p resent c ase, the petitioner No.1 has been in need  of a  kidney 

rep lac ement sinc e June, 2011.  The joint app lic a tion for seeking the approva l of 

the Authorisa tion Committee was submitted  by the petitioners in August, 2011.  

Over this period  of time, the c ond ition of the petitioner No.1 has only 

deteriora ted  and  she requires d ia lysis thric e a  week.  Even from the interviews of 

petitioner No.1 c onduc ted  on d ifferent da tes, her deteriora ting c ond ition of her 

hea lth is evident. 

 

 86.  Considering these fac ts and  c irc umstanc es, and  the urgenc y of the 

matter, I am inc lined  to require the Authoriza tion Committee to forthwith grant 

its approva l to the c ase of the petitioners for donation of one kidney by 

petitioner No.2 to petitioner No.1 in terms of their app lic a tion.  The forma l 

approva l should  be granted  within two days, fa iling  whic h it sha ll be deemed 

tha t the sa id  forma l approva l stands granted .”  
 

 

 

 The fac ts of the p resent c ase d isc lose tha t the right kidney of the 

petitioner No.1 was removed  in the year 2007 and  therea fter, as his left 

kidney was a lso a ffec ted , he is on d ia lysis sinc e November, 2016, and  the 

doc tors a t Asian Institute of Nephrology and  Urology, Hyderabad ,  strong ly 

rec ommended  for surg ic a l extrac tion and  remova l of his left kidney and  

transp lanta tion of a  new kidney in its p lac e.  In the a ffidavit filed  in support 

of the writ petition, petitioner No.1 has desc ribed  the side effec ts of 

p rolonged  d ia lysis sinc e November, 2016, and  by this time, as per the 

submission of the lea rned  c ounsel for the petitioners, his hea lth c ond ition 

has c onsiderab ly deteriora ted .  He made app lic a tion for kidney 

transp lanta tion on 25.11.2017 through the hosp ita l where he is taking  

trea tment and  therea fter, the impugned  orders c ame to be passed . 
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Having regard  to the above fac ts and  c irc umstanc es, the 3rd  

respondent is d irec ted  to forthwith grant approva l for the kidney 

transp lant from petitioner No.2 to petitioner No.1. 

 

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed .  No c osts. 

 

                                                    ---------------------------------------------- 

                                                            A.RAJASHEKER REDDY,J 
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