
HON’ BLE SRI JUSTICE C.PRAVEEN KUMAR  
 

AND 
 

HON’ BLE SMT. JUSTICE T. RAJANI  
 

CRIMINAL APPEAL No.231 OF 2017  

And  

REFERRED TRIAL No. 1 of 2017  
 

COMMON JUDGMENT : (per Hon’ ble Sri Just ice C.Praveen Kumar) 

 

1) The sole accused in Sessions Case No.32 of 2016 on the f ile 

of the I Addit ional Sessions Judge, Karimnagar f iled Crl.A.No.231 

of 2017, was t ried on four charges.  The f irst  charge was under 

Sect ion 376 (2) (f) (i) of IPC, for commit t ing rape on a minor girl 

by name Thogari Vinayasree @ Vinny (hereinafter referred to as 

“ the deceased” ), aged about  3 ½ years in his house on 

27.02.2016 between 3.30 p.m., and 7.00 p.m.  The second 

charge was under Sect ion 302 IPC, for causing the death   of the 

deceased by pressing her neck and then hit t ing her head to a 

wooden plank edge t il l her death.  The third charge was under 

Sect ion 201 IPC for screening the evidence by keeping the dead 

body of the deceased under the basket  in his house. The last  

charge was under Sect ion 6 of the POCSO Act .  Vide j udgment  

dated 22.12.2016, the learned Addit ional Sessions Judge, 

convicted  and sentenced him as under:  

U/ s. 302 IPC  The accused is sentenced to Death and he is 
directed to be hanged t ill his death for 
commit t ing murder of Thogari Vinayashree 
subj ect  to confirmat ion by High Court  as per 
Sect ion 366 Cr.P.C.  
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U/ s. 376 (2) (f) 
(i) IPC  

To suffer Life imprisonment  and to pay a f ine of 
Rs.500/ -, in default  to suffer simple 
imprisonment  for a period of one month  
 

U/ s. 201 IPC  To suffer rigorous imprisonment  for a period of 
seven years and to pay a f ine of Rs.500/ -, in 
default  to suffer simple imprisonment  for a 
period of one month  
 

U/ s. 6 of 
POCSO Act  

To suffer Life imprisonment  and to pay a f ine of 
Rs.500/ - in default  to suffer simple 
imprisonment  for a period of one month  
 

2) For confirmat ion of the sentence of death penalty by way of 

hanging, the learned Addit ional Sessions Judge addressed a let ter 

to this Court  which was taken on f ile as Referred Trial No.1 of 

2017.   The Criminal Appeal f iled by the accused against  his 

convict ion and sentence is Crl.A.No.321 of 2017.  

3) Since both the appeal and Referred Trial arise out  of the 

same j udgment , they are being disposed of by this common 

j udgment .  

4) The facts as culled out  from the evidence of the prosecut ion 

witnesses are as under:  

 i) The deceased and PW.5 are the daughters of Pws.1 and 

2.  PWs.3, 4, 6 and 7 are residents of Damerakunta village.  The 

accused is the neighbour of PWs.1 and 2.  PW.2 was working as 

an anganwadi teacher.  On 27.02.2016, PWs.1 and 2 went  to duty 

by dropping their children in the school.  After school hours, 

PW.5, the deceased and one Niranj an were returning to their 

home from school.  While they were passing infront  of the house 

of the accused, he called them and stated to the deceased that  
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he would give some berries and detained her with him.  He 

threatened PW.5 and Niranj an to leave the said place.  

Thereafter both of them went  to their house.  It  is said that  

PW.2, who returned home did not  f ind the deceased.  Then she 

searched for her but  in vain.  Thereafter, she called her husband, 

who was working as a Homeguard, and informed him about  the 

missing of the deceased.  Immediately her husband came to the 

house and all of them searched for the deceased.  Later they 

asked PW.5 about  the deceased.  Then PW.5 is said to have 

informed them that  while she along with the deceased and 

Niranj an were returning to house, the accused called them and 

detained the deceased by offering some chocolates and berries.  

Basing on the said informat ion, PWs.1 and 2 went  to the house of 

the accused, which was situated by the side of their house, but  

the said house was locked.  They searched for the deceased in 

that  night  but  they could not  f ind her.  On the next  day, one 

P.Venkataiah (PW.3) informed that  while he was peeping through 

window, found the frock of the deceased by the side of the 

basket . With the help of a st ick,  he lif ted the basket  and found 

the dead body of the deceased.  Basing on the informat ion given 

by PW.3, all of them went  to the house of the accused, broke 

open the lock and found the dead body of the deceased in the 

basket .  They not iced that  the dead body being naked with bite 

marks, inj ury on the head and also blood oozing from her private 

parts.   
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 ii) On 28.02.2016 at  about  11.00 a.m., while PW.15-the 

Sub-Inspector of Police, was present  in the police stat ion he 

received a report  f rom PW.1, basing on which he registered a 

case in Crime No.28 of 2016 for the offences punishable under 

Sect ion 302, 376 (f) of IPC and Sect ion 6 of POCSO Act  and issued 

the f irst  informat ion report , which is marked as Ex.P14.  

Subsequent  invest igat ion was handed over to PW.16-the 

Inspector of Police.   

iii)  After receipt  of the copy of the f irst  informat ion 

report , PW.16-the Inspector of Police visited the scene of 

offence, which is in the house of the accused.  He got  

photographed the dead body with the help of PW.4 and also 

videographed the scene and dead body.  Later he held inquest  

over the dead body of the deceased in the presence of PW.8 and 

another.  Ex.P3 is the inquest  report .  He also prepared a 

panchanama of the scene and also rough sketch of the scene 

which are enclosed in Ex.P4-the crime details form.  During the 

said proceedings he seized Mos.1 to 7 from the scene of offence.  

After recording the statements of PWs.1 to 6, he sent  the dead 

body for postmortem examinat ion.   

iv) PW.11-the Civil Assistant  Surgeon, Government  Area 

Hospital, Godavarikani and Dr.D.Chandra Shekar, conducted 

autopsy over the dead body of the deceased and preserved 

vaginal swabs for detect ion of semen and spermatozoa.  For DNA 

analysis, sample of blood was sent  to RFSL, Hyderabad.  Ex.P7 is 
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the postmortem report .  After receiving the RFSL report  (Ex.P8) 

and DNA report  (Ex.P9), he opined that  the cause of death was 

“ shock due to brutal sexual assault  on minor girl,  with asphyxia 

due to throt t ling of neck and hemorrhage due to head inj ury with 

int racranial hemorrhage” .  Ex.P10 is the f inal opinion.   

v) PW.17-the A.S.P., Godavarikani conducted further 

invest igat ion in this case.  His evidence discloses that  on 

04.03.2016 at  4.00 p.m., on reliable informat ion, he 

apprehended the accused at  the outskirts of Suraram village and 

interrogated him in the presence of PW.9 and another.  During 

interrogat ion the accused voluntarily confessed about  the 

commission of offence.  Ex.P5 is the confession panchanama.  On 

05.03.2016 he visited Damerakunta village, examined and 

recorded the statement  of PW.7.  He f iled a requisit ion before 

the Prl.Judicial Magist rate of First  Class, Godavarikani, to record 

the statement  of PW.6 under Sect ion 164 Cr.P.C.   

5) After complet ing the invest igat ion and after collect ing all 

the material papers, PW.17 f iled a charge sheet  before the                       

Court  of I Addit ional Sessions Judge, Karimnagar, which was 

taken on f ile as S.C.No.32 of 2016.  On appearance, copies of 

documents were furnished to the accused as contemplated under 

Sect ion 207 Cr.P.C.   

6) Basing on the material available on record, charges under 

Sect ions 376 (2) (f) (i),  302 and 201 IPC and Sect ion 6 of the 

POCSO Act , came to be framed, read over and explained to the 
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accused, to which the accused pleaded not  guilty and claimed to 

be t ried.  

7) To substant iate its case, the prosecut ion examined PWs.1 to 

17 and got  marked Exs.P1 to P15 and MOs.1 to 7. After the 

closure of evidence, the accused was examined under Sect ion 

313 Cr.P.C., with reference to the incriminat ing circumstances 

appearing against  him, in the evidence of the prosecut ion 

witnesses, to which he denied.  Neither oral nor documentary 

evidence was produced on behalf of the accused.  

8) Relying upon the evidence of PWs.1, 2, 3 and 5 coupled with 

the medical evidence, the t rial Court  convicted the accused in 

the manner referred to above. Challenging the same, the present  

appeal came to be f iled.   

9) Learned counsel for the appellant  mainly submits that  there 

is absolutely no evidence on record to show that  the accused was 

present  in the house at  the t ime of accident .  He further submits 

that  though PW.5 was examined to prove that  the accused 

accosted the deceased by offering chocolates and berries, but  

the same appears to be improper since PW.5 never disclosed 

about  the same at  the earliest  point  of t ime to the parents when 

they enquired about  the deceased.  He submits that  the sole 

circumstance of the dead body being present  in the house along 

with inj uries by itself  may not  be suff icient  to convict  the 

accused.  It  is urged that  even if  it  is established to be t rue, the 
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accused cannot  be sentenced to capital punishment .  He relied 

upon various j udgments of the Apex Court  in support  of his plea.   

10) On the other hand, the learned Public Prosecutor would 

contend that  having regard to the manner in which the offence is 

commit ted and in the absence of any explanat ion is being given 

with regard to the presence of the dead body in the house, 

pleads that  it  is a f it  case awarding death sentence as 

appropriate punishment .   

11) The point  that  arises for considerat ion is whether the 

accused was responsible for the death of the deceased and if  so, 

whether the t rial Court  was right  in awarding the death 

sentence.   

12) As seen from the record, the case of the prosecut ion is that  

on the date of incident  ie., 27.02.2016, PW.5 and the deceased 

were dropped in the school by PW.2, who is their mother.  The 

evidence of PW.5 would show that  after the school hours, 

herself ,  deceased and one Niranj an, while returning home and 

when they were passing infront  of  the house of the accused, he 

called them and offered some berries to the deceased and then 

detained her.  Thereafter he threatened PW.5 and Niranj an to 

leave the said place.  It  would be useful to ext ract  the evidence 

of PW.5, which is as under:  

“ On the date of the incident , myself ,  OW7-Neeranj an 

and the deceased Vinaysree were returning home from 

the school to our house.  When we were passing in front  
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of the house of the accused, the accused called us and 

he stated to Vinaysree that  he would give regupandlu to 

Vinaysree and detained her with him and he threatened 

me and Neeranj an (LW.7) and to go away from said 

place.  Then we both went  to our house.  After we 

returned to the house my sister did not  return to the 

house.”   

13) Though PW.5 was cross-examined, nothing useful came to be 

elicited to discredit  her test imony.   

14) Coming to the evidence of PWs.1 and 2, it  is to be not iced 

that  PW.2 in her evidence deposed that  on 27.02.2016 she 

dropped her children at  school, went  to duty and returned home 

at  5.00 p.m.  Though her elder daughter was at  home, she did 

not  f ind her younger daughter (deceased).  She searched for her 

but  could not  t race her.  Then she telephoned to her husband 

and informed him about  the missing of their younger daughter.  

Immediately her husband came and searched for the deceased 

but  in vain.  They claimed to have asked PW.5, who informed 

them about  the accused detaining the deceased by offering the 

chocolates and berries and also threatening PW.5 and Niranj an to 

leave the place.  The evidence of  PWs.1 and 2 further shows that  

they went  to the house of the accused but  it  was locked.  They 

searched for the deceased in that  night  but  could not  t race her.  

15) PW.3 is also a resident  of Damerakunta village.   In his 

evidence states that  on 27.02.2016 in the evening he was 

informed by PW.2 that  her daughter did not  return from the 

school.  His evidence is to the effect  that  through the elder 
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daughter of PWs.1 and 2, they came to know about  the accused 

detaining the deceased by offering chocolates and also taking her 

in the house.  However, on the next  day while searching for the 

daughter of PWs.1 and 2, he peeped through the window of the 

house of the accused and he found a frock by the side of the 

basket .  Suspect ing foul play, he lif ted the basket  with a st ick 

and found the body of the deceased under the basket .   

Immediately he called PWs.1 and 2 and informed them about  the 

same.   PWs.1 and 2 and other villagers gathered at  the scene, 

broke open the door and found the dead body of the deceased 

under the basket .  They not iced that  the dead body naked with 

bite marks over the body.  They also not iced inj ury on head and 

blood oozing from private parts.  Thereafter, PW.1 lodged a 

report  with PW.15-the Sub-Inspector of Police, which is marked 

as Ex.P1.   

16) From the above, it  is clear that  PW.5 is said to have last  

seen the accused with the deceased, meaning thereby that  on 

the date of incident , while they were returning from the school, 

the accused called them, offered chocolates and detained the 

deceased with him, while threatening PW.5 and Niranj an to leave 

the place and thereafter the accused is said to have taken the 

deceased into his house.  It  appears that  the version of PW.5 

with regard to accused detaining the deceased was never 

informed by her to her parents when they enquired her about  the 

deceased.  As stated earlier, the evidence of PW.3 is to the 
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effect  that  on the informat ion furnished by the daughter of 

Pws.1 and 2, he went  to the house of the accused, peeped 

through the window and found the dead body in the house of the 

deceased under a basket , but  st rangely, the f irst  informat ion 

report , which was given after t racing the dead body, nowhere 

refers to the informat ion furnished by PW.5 about  the accused 

detaining the deceased.  It  would be appropriate to ext ract  the 

relevant  port ion in the f irst  informat ion report , which is as 

under:  

Telugu version:  

 

“ Immediately my wife made a phone call to me when I 

was on duty, then I rushed to the house and enquired 

with my elder daughter, Hinduj a and he along with his 

relat ives searched for my younger daughter in the 

surrounding villages and also in our village.  Today ie. 

28.02.2016, t il l 10.30 a.m., as the whereabouts of my 

daughter are not  known, on suspicion and found the frock 

of my daughter on the corner besides a basket  (gampa), 
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immediately entered into the house by opening the lock 

of the house and found my daughter dead in naked 

posit ion under the basket .  There were inj uries on the 

cheek and has bit ten indiscriminately on other parts of  

my daughter and there were tooth marks and blood was 

oozing from her private parts of my daughter.”   

17) From the contents of the f irst  informat ion report  referred to 

above, it  stands established that  PW.5 never furnished any 

informat ion to PWs.1 and 2, about  the accused detaining the 

deceased.  On the other hand, on 28.02.2016 at  about  10.30 

a.m., on suspicion PW.3 peeped through the window of the house 

of the accused and not iced frock of  the deceased by the side of 

the basket .  Immediately thereafter they broke open the lock 

and not iced the dead body of the deceased under the basket .  In 

the absence of any explanat ion given by PW.5 as to why she did 

not  disclose the informat ion to her parents though they 

quest ioned her, a doubt  arises as to whether really all three of 

them were returning from the school together.  But  however one 

st rong circumstance which establishes the presence of the 

accused in the house at  that  t ime and also hold him guilt y, is the 

D.N.A. report .   

18) PW.14-the Assistant  Director, DNA in FSL, Hyderabad, in his 

evidence deposed that  on 04.03.2016 he received a plast ic j ar 

containing cot ton swabs from serology sect ion vide FSL f ile 

No.SER/ 263/ 2016, dated 09.03.2016.  The items which were sent  

to him for analysis are as under:  

1.  A cot ton swab marked  
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2.  A torn green colour net ted frock with polyester lining and 
pink colour lace with dirty stains marked  

3.  A torn yellow colour mill made underwear with dirty stains  

4.  A torn blue and light  brown colour checks design cot ton 
bed sheet  with dark brown stains  

5.  A cot ton swab  

6.  A cot ton swab with dirty stains  

7.  Blood sample collected from Jakkula Venkataswamy 
(accused)  

19) He further deposed that  D.N.A. was ext racted from item 

Nos.1 to 7 and subj ected to Autosomal STR analysis by using 

invest igator ID plex plus primer kit .   They not iced that  there is 

no amplif icat ion of DNA in Item No.5.  The D.N.A. prof iles 

obtained from item Nos.1, 2, 3 and 6 were compared with the 

DNA prof iles obtained from item No.7 (blood sample collected 

from the accused) and it  was found that  the allelic pat tern of 

item Nos.1, 2, 3 and 6 are matching with the allelic pat tern of 

DNA prof ile of item No.7.   The conclusion was as under:  

“ The autosomal STR analysis indicated that  the seminal 

stains on source of item No.1 (cot ton swab) source of item 

No.2 (frock), source of item No.3 (underwear) and source 

of item No.6 (cot ton swab) are matching with the DNA 

prof ile of the deceased and they are of the same biological 

origin.”  

 

20)  The said D.N.A. prof ile was marked as Ex.P12 and DNA 

report  was marked as Ex.P13.   
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21) Though the learned counsel for the appellant  t ried to 

contend that  it  is only an opinion evidence and the same cannot  

be made the basis to convict  the accused, but  in the absence of 

any cross-examinat ion of PW.14, we feel that  the said document  

can be made the basis to hold the accused was responsible for 

the incident .  The f inding of the reports coupled with the 

evidence of PW.2, who speaks about  the mot ive for the accused 

to commit  the crime amply established that  it  was the accused 

alone who was responsible for the incident .   

22) Coming to the quest ion as to whether the sentence of death 

awarded by the t rial Court  warrants interference, we intend to 

refer to the evidence of PW.2 and the authorit ies on the subj ect .  

23) PW.2, who is the mother of the deceased, in her evidence in 

chief it self  states that  the accused is a vagabond, not  doing any 

work and habituated to bad vices.  It  was further deposed by her 

that  the accused used to drunk and harass his wife, pursuant  to 

which his wife and children left  him and went  away.  It  was 

further stated by her that  the accused used to beat  his wife, 

which was obj ected to by PW.1.  It  is said that  the accused is a 

relat ive as son by courtesy to PW.1 and due to which he said to 

have admonished him, but  the accused, who developed a grouse 

against  them, commit ted the present  offence.   

24) Though the evidence of PWs.1 to 3 shows that  number of 

bite marks on the body of the deceased, but  the evidence of the 

doctor shows that  mult iple ants bite marks present  on chest  and 
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abdominal region and left  thigh and leg.  With these two 

circumstances in the backdrop we feel that  the t rial Court  was 

not  j ust if ied in awarding death sentence.   

25) Unless a case falls under rarest  of the rare cases, the capital 

punishment  cannot  be imposed.  In Bachan Singh vs St at e of  

Punj ab1 the Apex Court  while upholding the const itut ional 

validity of capital sentence, revisited the law relat ing to death 

sentence at  that  point  of t ime and held that  normal rule is 

awarding of “ life sentence” , imposit ion of death sentence being 

j ust if ied, only in the rarest  of rare cases, when the opt ion of 

awarding sentence of life imprisonment  is unquest ionably 

foreclosed.  By virtue of Bachan Singh case (1 supra) “ life 

imprisonment  became the rule and ‘ death sentence’  an 

except ion.  The focus was shif ted from ‘ crime’  to the ‘ crime and 

criminal” .  The principles laid down in Bachan Singh case (1 

supra) were considered in Machhi Singh v. State of Punj ab2 and 

were summarized as under:  

“ 38. In this background the guidelines indicated in 

Bachan Singh's case (supra) will have to be culled out  and 

applied to the facts of each individual case where the 

quest ion of imposing of death sentence arises. The 

following proposit ions emerge from Bachan Singh's case 

(supra):  

(i) The ext reme penalty of death need not  be inf licted 

except  in gravest  cases of ext reme culpabilit y.  

                                                 
1 (1980) 2 SCC 684  
2 (1983) 3 SCC 470  
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(ii) Before opt ing for the death penalty the circumstances 

of the ` offender' also require to be taken into 

considerat ion along with the circumstances of the 

` crime'.  

(iii) Life imprisonment  is the rule and death sentence is 

an except ion. In other words death sentence must  be 

imposed only when life imprisonment  appears to be an 

altogether inadequate punishment  having regard to the 

relevant  circumstances of the crime, and provided, and 

only provided, the opt ion to impose sentence of 

imprisonment  for life cannot  be conscient iously exercised 

having regard to the nature and circumstances of the 

crime and all the relevant  circumstances.”   

(iv) A balance sheet  of aggravat ing and mit igat ing 

circumstances has to be drawn up and in doing so the 

mit igat ing circumstances have to be accorded full 

weightage and a j ust  balance has to be st ruck between 

the aggravat ing and the mit igat ing circumstances before 

the opt ion is exercised.”    

26) In Ramnaresh v. State of Chhat t isgarh3 the Apex Court  held  

lay down a nearly exhaust ive list  of aggravat ing and mit igat ing 

circumstances, which are as under:  

 “ Aggravat ing circumstances (1) The offences relat ing 

to the commission of heinous crimes like murder, rape, 

armed dacoity, kidnapping, etc. by the accused with a 

prior record of convict ion for capital felony or offences 

commit ted by the person having a substant ial history of  

serious assaults and criminal convict ions.  

(2) The offence was commit ted while the offender was 

engaged in the commission of another serious offence.  

                                                 
3 (2012) 4 SCC 257  
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(3) The offence was commit ted with the intent ion to 

create a fear psychosis in the public at  large and was 

commit ted in a public place by a weapon or device 

which clearly could be hazardous to the life of  more 

than one person.  

(4) The offence of murder was commit ted for ransom or 

like offences to receive money or monetary benefits.  

(5) Hired kill ings.  

(6) The offence was commit ted out rageously for want  

only while involving inhumane t reatment  and torture to 

the vict im.  

(7) The offence was commit ted by a person while in 

lawful custody.  

(8) The murder or the offence was commit ted to 

prevent  a person lawfully carrying out  his duty like 

arrest  or custody in a place of lawful confinement  of  

himself  or another. For instance, murder is of a person 

who had acted in lawful discharge of his duty Under 

Sect ion 43 Code of Criminal Procedure. When the crime 

is enormous in proport ion like making an at tempt  of  

murder of the ent ire family or members of a part icular 

community. When the vict im is innocent , helpless or a 

person relies upon the t rust  of relat ionship and social 

norms, like a child, helpless woman, a daughter or a 

niece staying with a father/ uncle and is inf licted with 

the crime by such a t rusted person.  

(9) When murder is commit ted for a mot ive which 

evidences total depravity and meanness.  

(10) When there is a cold-blooded murder without  

provocat ion.  
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(11) The crime is commit ted so brutally that  it  pricks or 

shocks not  only the j udicial conscience but  even the 

conscience of the society.  

Mit igat ing circumstances (1) The manner and 

circumstances in and under which the offence was 

commit ted, for example, ext reme mental or emot ional 

disturbance or ext reme provocat ion in cont radist inct ion 

to all these situat ions in normal course.  

(2) The age of the accused is a relevant  considerat ion 

but  not  a determinat ive factor by itself .   

(3) The chances of the accused of not  indulging in 

commission of the crime again and the probabilit y of  

the accused being reformed and rehabilitated.  

(4) The condit ion of the accused shows that  he was 

mentally defect ive and the defect  impaired his capacity 

to appreciate the circumstances of his criminal 

conduct .  

(5) The circumstances which, in normal course of life, 

would render such a behaviour possible and could have 

the effect  of giving rise to mental imbalance in that  

given situat ion like persistent  harassment  or, in fact , 

leading to such a peak of human behaviour that , in the 

facts and circumstances of the case, the accused 

believed that  he was morally j ust if ied in commit t ing 

the offence.  

(6) Where the court  upon proper appreciat ion of 

evidence is of the view that  the crime was not  

commit ted in a preordained manner and that  the death 

resulted in the course of commission of another crime 

and that  there was a possibilit y of it  being const rued as 

consequences to the commission of the primary crime.  
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(7) Where it  is absolutely unsafe to rely upon the 

test imony of a sole eyewitness though the prosecut ion 

has brought  home the guilt  of the accused.”   

27) In Shankar  Kisanrao Khade v. St at e of  Maharasht ra4 the 

Apex Court   has exhaust ively analysed the case of rape and 

murder where death penalty was converted to that  of 

imprisonment  for life and some of the factors that  weighed with 

the Court  in such commutat ion, reads as under:-  

“ 106. A study of the above cases suggests that  there are 

several reasons, cumulat ively taken, for convert ing the 

death penalty to that  of imprisonment  for life. 

However, some of the factors that  have had an 

inf luence in commutat ion include:  

(1) the young age of the accused  

 (2) the possibilit y of reforming and rehabilitat ing the 

accused  

 (3) the accused had no prior criminal record  

 (4) the accused was not  likely to be a menace or threat  

or danger to society or the community  

 (5) a few other reasons need to be ment ioned such as 

the accused having been acquit ted by one of the courts  

 (6) the crime was not  premeditated  

 (7) the case was one of circumstant ial evidence.”    

28) In the said Case, the Apex Court  while elaborately analysing 

the quest ion of imposing death penalty in specif ic facts and 

circumstances of that  part icular case, concerning rape and 

                                                 
4 (2013) 5 SCC 546  
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murder of a minor, discussed the sentencing policy in India, with 

special reference to execut ion of the sentences imposed by the 

Judiciary. The Court  noted the prima facie dif ference in the 

standard of yardst icks adopted by two organs of the government  

viz. Judiciary and the Execut ive in t reat ing the life of convicts 

convicted for an offence punishable with death and 

recommended to the Law Commission of India over this issue. 

The relevant  excerpt  from the said j udgment , highlight ing the 

inconsistency in the approach of  Judiciary and Execut ive in the 

mat ter of sentencing, is as under:   

“ 148. It  seems to me that  though the Courts have been 

applying the rarest  of  rare principle, the Execut ive has 

taken into considerat ion some factors not  known to the 

Courts for convert ing a death sentence to imprisonment  

for life. It  is imperat ive, in this regard, since we are 

dealing with the lives of people (both the accused and 

the rape-murder vict im) that  the Courts lay down a 

j urisprudent ial basis for awarding the death penalty and 

when the alternat ive is unquest ionably foreclosed so 

that  the prevailing uncertainty is avoided. Death 

penalty and its execut ion should not  become a mat ter 

of uncertainty nor should convert ing a death sentence 

into imprisonment  for life become a mat ter of chance. 

Perhaps the Law Commission of India can resolve the 

issue by examining whether death penalty is a 

deterrent  punishment  or is ret ribut ive j ust ice or serves 

an incapacitat ive goal.”   

29) In Sunil v. State of Madhya Pradesh5 the Apex Court  dealt  

with a case where the accused, who was aged about  25 years is 

                                                 
5 (2017) 4 SCC 393  
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said to have commit ted rape and murder of four year old child.  

While dealing with the sentence to be imposed, the Court  held as 

under:  

“ The fact  that  the accused can be reformed and 

rehabilitated; the probabilit y that  the accused would not  

commit  similar criminal acts; that  the accused would not  

be a cont inuing threat  to the society, are the other 

circumstances which could not  but  have been ignored by 

the learned t rial Court  and the High Court .”   

30) Keeping the guidelines laid down in the j udgments referred 

to above, we intend to see whether the sentence to death 

awarded by the t rial Court  was proper?  

31) As seen from the f indings given by the t rial Court , while 

awarding death sentence, the t rial Court  was carried away by the 

confession made by the accused.  There was no material on 

record to show that  the accused was a naxalite and that  he was 

given an opportunity to live a respectable life in the society.  On 

the other hand, the evidence of  PW.2, would show that  the 

accused was also related to them and he happens to be the son 

of PW.1 by courtesy.  There were some disputes between PW.1 

and the accused, when PW.1 chast ised the accused for bringing 

home woman.  Pw.2 further states that  keeping this in 

background, the accused commit ted the offence.   

32)  As ext racted above, in Shankar  Kisanrao Khade v. St at e 

of  Maharasht ra (4 supra)  and in Sunil v. State of M.P. (5 

supra) the Apex Court  while taking into considerat ion certain 
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factual aspects converted death penalty into one of 

imprisonment  for life.  As the accused was aged about  30 years, 

having no prior criminal record; accused not  likely to be a 

menace or threat  or danger to society or the community and the 

case being based only on recovery of dead body in the house of 

the accused and DNA prof iles and as there is no possibilit y of 

rehabilitat ing the accused, we are of the view that  it  would be 

appropriate to convert  the death sentence imposed to 

imprisonment  for whole of his life without  any extension of 

benefits of remissions.  Accordingly, the sentence of death is set  

aside and in place he shall undergo the imprisonment  for life in 

full.     

33) The reference is accordingly answered and the Criminal 

Appeal is part ly allowed only to the extent  of sentence 

confirming the convict ion under Sect ion 302 IPC.  

34) Consequent ly, miscellaneous pet it ions, if  any, pending shall 

stand closed.   

__________________________ 
JUSTICE C.PRAVEEN KUMAR 

 
 

  __________________ 
   JUSTICE T. RAJANI 
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