
SMT JUSTI CE T. RAJANI  
 

CI VI L REVI SI ON PETI TI ON No .3 3 2 8  o f  2 0 1 8  
 

ORDER:  
  

Assailing the docket  order dated 06.06.2018 in O.S.No.24 of 

2015 passed by the I I  Addit ional Dist r ict  and Sessions Judge (FAC) , 

Mancherial, the respondent  therein preferred this civil revision pet it ion. 

The docket  order is to the effect  of perm it t ing defendant  No.3 to cross-

exam ine D.W.1, who was already cross-exam ined by the plaint iffs.   

 

2. The revision is preferred on the grounds that  the Court  below 

acted cont rary to the jur isdict ion vested in it  in passing the im pugned 

order;  it  ought  to have appreciated that  defendant  No.3 is sailing with 

the plaint iffs and did not  lead any evidence and hence, he has no r ight  

to cross-exam ine D.W.1;  it  failed to see that  the suit  is for relief of 

declarat ion of t it le and perm anent  injunct ion, hence, the plaint iff has 

to stand or fall on his own pleadings and the co-defendants have no 

role to play in the t r ial inter se contest ing part ies;  it  ought  to have 

appreciated that  defendant  No.3 has no cause of act ion in the suit  and 

any decision would not  be res judicata inter se contest ing part ies and 

it  failed to appreciate that  the plaint iffs have led their  evidence and 

defendant  No.3, being their  witness, has not  r ight  to lead evidence 

after the contest ing part ies lead evidence and he cannot  fill up the 

lacunaes left  over by the plaint iff in their  cross-exam inat ion.  

 

3. Heard counsel for the pet it ioner and the counsel for the 

respondents. 

 

4. Defendant  No.3 filed his wr it ten statem ent  with a specific 

prayer, to decree the suit . He also adm its that  som e of the contents of 
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the plaint  t rue and that  the rem aining contents are false.  

But , however, he ult im ately pressed the Court  to decree the suit . 

 

5. Now the counsel for the pet it ioner contends that  having no issue 

with the plaint iff,  defendant  No.3 cannot  be perm it ted to part icipate in 

the cross-exam inat ion of the witnesses in view of the Order 15 Rule 2 

of the Civil Procedure Code, which reads as under:  

“On e o f  sev er a l  d ef en d an t s n o t  a t  i ssu e.-  (1)  Where there 

are more defendants than one, and any one of the defendants 

is not  at  issue with the plaint iff on any quest ion of law or of 

fact , the Court  m ay at  once pronounce judgment  for or against  

such defendant  and the suit  shall proceed only against  the 

other defendants. 

     

     (2)  Whenever a judgm ent  is pronounced under this rule,  

a decree shall be drawn up in accordance with such judgment  

and the decree shall bear the date on which the judgment  was 

pronounced.”  

 

The counsel contends that  it  is only because of the failure of the 

Court  below to com ply with Order 15 Rule 2 CPC, that  defendant  No.3 

st ill stays in the picture and otherwise, the suit  so far as defendant  

No.3 is concerned, would stand decreed.  

 

6. The counsel for the respondents, on the other hand, contends 

that  it  is after defendant  No.3 filed his writ ten statem ent , that  the 

other defendants filed writ ten statement , som e of the contents of 

which are against  his interest  and hence, he has to be perm it ted to be  

cross-exam ine D.W.1. I n that  regard, he relied on a decision of the 

Hon’ble Punjab-Haryana High Court  in KARTAR SI NGH v . THAKUR 

SI NGH  decided 03.04.2002.  

7. However, the aforesaid decision pertains to the aspect  of cross-

exam inat ion by the defendant  of a co-defendant . I t  was held that  the 
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defendants are ent it led to cross-exam ine the co-defendants to the 

extent  of their  clash of interest  and however, if at  the appropriate 

stage, it  is found that  both the defendants were, in fact , colluding,  

the sam e can be appreciated by the Court  at  the appropriate stage and 

denial to cross-exam ine will lead to m ore harm  than to allow them  to 

cross-exam ine. That  was not  a case where Order 15 Rule 2 CPC could 

have been applied. 

 

8. The counsel for the pet it ioner relied on a decision of the sam e 

High Court  in BALBI R KAUR v . BLAW I NDER KAUR
1  wherein the 

facts are alm ost  sim ilar to the facts of this case. The suit  therein was 

contested by defendants 1 to 3, who were the pet it ioners before 

Hon’ble High Court  of Punjab and Haryana. However, adm it ted by 

writ ten statem ent  was filed by respondents 1 to 4, who are defendants 

4 to 7. They have not  contested the suit  of the plaint iff on any ground, 

as was clear from  the writ ten statem ent  filed by them  and rather they 

have taken the plea that  they have no object ion if the suit  filed by the 

respondent / plaint iff is decreed, as per the set t lem ent  arr ived at  

between the part ies. I ssues were framed by the t r ial Court  in view of 

contest ing writ ten statem ent  filed by other defendants. The evidence 

was adduced by the plaint iff when the applicat ion was filed by 

respondents 1 to 4, perm it t ing them  to adduce evidence, which was 

contested by defendants 1 to 3. The t r ial Court  therein allowed 

respondents 1 to 4 to adduce evidence by relying on a decision 

rendered by a Coordinate Bench in PRI TPAL SI NGH AURORA v . 

RAJI NDER SI NGH AURORA  [ 2009 (3)  CI VI L COURT CASES 752] .  

                                                            

1
 2011 SCC ONLINE P&H 4342 
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The content ion that  the said decision is not  applicable to the facts of 

that  case was considered. The content ion being based on the fact  that  

defendants 4 to 7 are not  at  issue, at  any point  of t im e, with the 

plaint iffs and that  only defendants 1 to 3 are contest ing the suit  filed 

by the plaint iffs. I t  was contended that  when they are not  at  issue on 

any point  with respondents/ plaint iffs, they are not  having any r ight  to 

adduce evidence and that  rather the suit  filed by the plaint iffs against  

respondents 1 to 4/ defendants 4 to 7, should have been decreed by 

the t r ial Court  under Order 15 Rule 2 CPC. The content ion of 

defendants 4 to 7 was also recorded, which is that  thought  they are 

not  at  issue with respondents/ plaint iffs, they are also having disputes 

with defendants 1 to 3 as they are denying fam ily set t lem ent , in which 

specific port ion was given to defendants 4 to 7.  But  the High Court ,  

relying on Order 15 Rule 2 CPC, held that  the defendants, who do not  

have any issue with the plaint iffs, cannot  adduce evidence. 

 

9. I n this case also, the content ion of the counsel on either side 

are the sam e, as m ade by the counsel in the above decision and hence 

when the r ight  of adducing evidence itself is denied to the defendant ,  

who is not  at  issue with the plaint iff,  his r ight  to cross-exam ine the  

co-defendants cannot  be said to exist . 

 

Hence, in view of the above, the civil revision pet it ion is allowed 

and the order of the Court  below is set  aside. As a sequel,  

the m iscellaneous pet it ions, if any pending, shall stand closed.  

There shall be no order as to costs. 

 

__________ 

T. RAJANI , J 
August   27, 2018/ DSK 


