
THE HON'BLE SRI JUSTICE S.V.BHATT 

 

W.P. No.9069 of 2004 

  

ORDER: 

 

 Heard  Sri K.V.Bhanu Prasad , lea rned  c ounsel for petitioner, 

Mr.Durga  Reddy, lea rned  Government Pleader for respondents 1 to 

3 and  Mr.J.Prabhakar for respondents 8 and  9. 

M/ s.Janac ha itanya  Housing  (Pvt.Limited ) represented  by the 

authorized  offic er is the petitioner. 

The sub jec t ma tter of the writ petition is an extent of Ac .11-32 

g ts in Sy.No.141 of Koheda  Village (p reviously Haya thnagar 

Manda l), p resently Abdullapur Manda l with effec t from 11.10.2016. 

The petitioner p rays for c ertiora ri to c a ll for the rec ords 

lead ing up to and  inc lud ing  p roc eed ings No.B1/ 2939/ 96 da ted  

21.03.1997 of Distric t Collec tor/ 2nd  respondent, and  p roc eed ings 

No.D1/ 6652/ 1999 da ted  31.10.2002 and  the order da ted  19.01.2004 

in p roc eed ings No.T4/ 1294/ 2003 of Commissioner (Appea ls) Offic e 

of Chief Commission of Land  Administra tion/ 3rd  respondent, quash 

the p roc eed ings as illega l, a rb itra ry and  viola tive of Artic le 14 of 

Constitution of Ind ia  by hold ing  tha t the A.P. (Telangana  Area ) 

Irriga tion Ac t (for short ‘ the Ac t’ ), has no app lic a tion to the sub jec t 

ma tter of writ petition and  c onsequently set aside the impugned  

p roc eed ings. 

Respondent Nos.2 and  3 through the p roc eed ings impugned  

in the writ petition held  tha t a lleged  remova l of bund  in Sy.No.141 of 

Koheda  Village is illega l, warranting  ac tion under Sec tions 49 and  

50 of the Ac t.  Respondent Nos.2 and  3 further d irec ted  restora tion 
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of “ Pittac heruvu”  to its orig ina l standards within a  period  of three 

months from the da te of rec eip t of order of 2nd  respondent.  The 3rd  

respondent c onfirmed  the order of 2nd  respondent da ted  

31.10.2002. 

For c onvenienc e and  a lso c la rity on the fac ts-in-issue ra ised  

by petitioner, this Court refers to the p rimary fac t-in-issues in 

between the pa rties regard ing  Sy.No.141 of Koheda  Village.  The 

petitioner refers to sub jec t ma tter of writ petition as agric ultura l 

land , respondent Nos.1 to 3 refer to as Pittac heruvu.  At appropria te 

stage of the order, this Court would  c onsider the respec tive 

submissions and  rec ord  a  find ing, but for the p resent refers to the 

Sy.No.141 as sub jec t ma tter of writ petition. 

The petitioner is a  c ompany inc orpora ted  under the 

p rovisions of Companies Ac t.  The petitioner c la ims to be doing 

business in rea l esta te by purc hasing , develop ing and  selling  

p roperties as p lots, houses etc .  The petitioner as pa rt of its business 

ac tivity purc hases both agric ultura l and  non-agric ultura l lands.  The 

petitioner purc hased  the sub jec t matter through reg istered  sa le 

deeds bearing  Doc .Nos.4338/ 96; 2035/ 95; 4339/ 96 from pa ttadars.  

The petitioner on 01.09.1995 got the sub jec t ma tter surveyed  and  a t 

the survey of sub jec t land  there was no whisper or ob jec tion tha t 

land  surveyed  is a  tank or tank bed  land .    The petitioner in add ition 

to being a  bona fide purc haser refers to c ertific a te issued  under 

Sec tion 38-E of A.P.(Telangana  Area) Tenanc y and  Agric ultura l 

Lands Ac t, 1950.  The further a llega tion in this beha lf is tha t the 

c ertific a te if issued  under Sec tion 38-E, would  show tha t the sub jec t 
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matter was agric ultura l land  but not a  tank bed  or tank.  Therefore, 

there is no embargo for purc hasing the p roperty from pa ttadars by 

the petitioner. 

On 17.08.1996, the 1st respondent issued  show c ause notic e as 

to why ac tion aga inst the petitioner c ompany should  not be 

p roc eeded  with, for c ausing  damage to the bund  of Pittac heruvu 

in Sy.No.141 by using bulldozers and  levelling  the tank bed  land .  

The show c ause notic e refers to remova l of 12 pa lm trees, whic h ac t 

c ontravenes A.P. Exc ise Ac t, 1968.  The show c ause notic e is a lso 

issued  under Sec tions 49 and  50 of the T.A. Irriga tion Ac t, 1359 Fasli.  

The petitioner by way of rep ly c ontended  tha t the Ac t has no 

app lic a tion to the sub jec t ma tter of writ petition.  The petitioner 

relies on Sec tion 3(a ) whic h defines Irriga tion Work under the Ac t.  

The petitioner denied  c ommitting  b reac h or damage to Irriga tion 

Work and  p rayed  for d ropp ing the p roc eed ings.  On 21.03.1997, the 

2nd  respondent passed  order and  the opera tive portion of the order 

reads thus: 

“ The explanat ion received is verif ied and in order to give 

an opportunity a date of personal hearing was f ixed.  Not ices 

were issued.  Sri M.S.R.Subramaniam represented the case on 

behalf  of M/ s.Janachaitanya Housing Pvt .Ltd.  He was reiterated 

the same facts that  were ment ioned in the writ ten explanat ion. 

Perused the documents and explanat ion submit ted by the 

pet it ioner.  The report  of Mandal Revenue Off icer, Hayathnagar 

No.1748/ 96 dt .5-6-96 is verif ied.  It  is proved beyond doubt  that  

M/ s Janachaitanya Housing Pvt .Ltd. represented by its Regional 

Manager have damaged the tank bund of Pit tacheruvu located in 

Sy.No.141 of Koheda vil lage by using Buldozers.  It  is violat ion and 

cont ravent ion of Sect ion 49 & 50 of A.P. (T.A) Irrigat ion Act , 

1357-F.  Therefore, an amount  of Rs.1,000/ - (Rupees one 
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thousand only) is levied as penalty.  He is further directed to 

restore the tank bund to it s original standards.  The Mandal 

Revenue Off icer, Hayathnagar is requested to implement  the 

orders.”  

 

The petitioner sinc e was d issa tisfied  with the manner in whic h 

fac t-in-issue was c onsidered  by 2nd  respondent, c ha llenged  the 

p roc eed ings d t.21.03.1997 before the 3rd  respondent who in turn 

remanded  the c ase to 2nd  respondent for d isposa l a fresh vide order 

da ted  27.09.1999.  The 2nd  respondent on remand  rec onsidered  the 

issue and  through proc eed ings No.D1/ 6652/ 1999 da ted  31.10.2002 

held  as follows: 

“ In this case, the “ Pit tacheruvu”  which is an irrigat ion 

work under the A.P. (TA) Irrigat ion Act , 1357 F., has now fallen 

into disuse.  Taking advantage of  the tank in disuse condit ion and 

under the guise of pat ta land though the Irrigat ion work stands on 

Pat ta land, the pet it ioner inst itut ion knowingly and wantonly 

t ried to change the nature of the land.  Indiscriminate and 

thought less dest ruct ion of water body would reduce ground water 

level result ing in an adverse effect  on the environment  and would 

damage the ecology.  Hence, such course of act ion by the 

pet it ioner inst itut ion is impermissible and illegal. 

If  the bund of the Pet tacheruvu is kept  intact  and if  the 

said water body is maintained to it s original standards and if  the 

water is received to it s capacity during the monsoon, it  would 

improve ground water potent ialit y and would serve useful 

purpose as a percolat ion tank which would promote ecological 

interest . 

The reports of the MRO, Hayathnagar clearly disclosed 

that  the pet it ioner inst itut ion has commit ted act ions which would 

amount  to offences U/ s.49 & 50 of the A.P., (TA) Irrigat ion Act , 

1357 F for which f ine was imposed.  Further the pet it ioner is also 

liable to be prosecuted before the competent  criminal court . 

In view of the above f indings and in view of the direct ions 

and observat ions of the Hon’ ble Supreme Court  of India and the 

Hon’ le High Court  of A.P. in it s j udgments referred above, the 
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orders passed earlier by the then Collector, are found correct  and 

in accordance with law. 

Hence, the orders passed earlier by this Off ice vide 

Collector, Ranga Reddy Dist rict  Procds.No.B1/ 2939/ 96, 

Dt .21.03.1997, are hereby conf irmed and the pet it ioner 

inst itut ion has to restore the Pit tacheruvu to it s original 

standards within a period of (3) months from the date of receipt  

of this order.”  

 

The petitioner filed  appea l before the 3rd  respondent and  

through order No.T4/ 1297/ 2003 da ted  19.01.2004, the appea l was 

d ismissed  c onfirming the find ings of 2nd  respondent.  For 

c onvenienc e and  having regard  to the grounds ra ised  by the 

petitioner, the opera tive portion is exc erp ted  here under: 

“ The case came up for f inal hearing on 17.11.2003.  The 

learned counsel for the appellant  has not  f iled his writ ten 

arguments.  In the impugned order, the Collector, observed that  

“ Pit ta Cheruvu” , which is in irrigat ion work under the A.P. (T.A) 

Irrigat ion Act , 1357 f. ,  has now fallen into disuse, that  taking 

advantage of the tank in disuse condit ion and under the guise of 

pat ta land, though the irrigat ion work stands on pat ta land, the 

appellant  inst itut ion knowingly and wontedly t ried to change the 

nature of the land that  in discriminate and thought less 

dest ruct ion of water body would reduce ground water level 

result ing in an adverse effect  on the environment  and would 

damage the ecology.  Therefore, the Collector held that  such 

course of act ion by the appellant  inst itut ion is impermissible and 

illegal and that  the orders passed earlier by his predecessor are 

found correct  and in accordance with law in view of the various 

j udgments of the Hon’ ble High Court  of Andhra Pradesh and the 

Supreme Court  of India referred to there in.  The records f iled 

before me show that  the land in Sy.No.141 is a pat ta land 

purchased by way of registered documents by the appellant  

inst itut ion from the pat tadars basing on the ‘ N.O.C.’  issued by 

the MRO Hayatnagar in his let ter No.C/ 4866/ 95, dated 18.10.1995 

on the applicat ion, dated 13.10.1995 made by the pat tadars, but  

not  at  the instance of the appellant  inst itut ion.  Thus, the MRO 
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was not  aware of acquisit ion of  the landed property by the 

appellant  inst itut ion on Sy.No.141 to deny issue of ‘ N.O.C.’  and 

nothing had prevented the appellant  inst itut ion to verify the 

nomenclature of the property before it  is acquired, and approach 

the authorit ies concerned for change of the land use following 

the procedure prescribed in the statute.  Hence, obtaining of  

‘ N.O.C.’  from the competent  by the original pat tadar has no 

relevance to the pet it ioner Inst itut ion and the Collector has 

correct ly pointed out  that  the pet it ioner Inst itut ion has failed to 

seek permission of the Competent  Authority for change of the 

land use as required U/ s 61 of the A.P. (T.A.) Land Revenue Act , 

1317 fasli.   Failure to follow the prescribed procedure by the 

appellant  inst itut ion to commence their act ivit ies resulted in 

breaches of  bund of the kunta, which was said to be in disuse, 

and therefore the MRO Hayatnagar, had init iated punit ive act ion 

against  the appellant  inst itut ion.  Under these circumstances, I 

do not  f ind any reason to interfere with the orders of the f irst  

respondent .  Accordingly, the appeal is dismissed and the stay 

granted by this Court  on 26.07.2003 is hereby vacated.”  

 

Henc e the writ petition. 

The petitioner c ontends tha t a  kunta  was never in existenc e 

or a  tank in sub jec t ma tter of writ petition.  The land  in Sy.No.141 

was a  pa tta  land .  The petitioner purc hased  sub jec t land  from a  

person who held  Sec tion 38-E c ertific a te under A.P.(TA) Tenanc y 

and  Agric ultura l Lands Ac t, 1950.  The ac tion of respondents in 

undertaking a  roving enquiry, pa rtic ula rly when the revenue rec ord  

evidenc es tha t this tank has fa llen to d isuse is illega l.  If a  tank is not 

used  or fa llen to d isuse, Sec tion 61 of the Ac t has no app lic a tion.  

Sec tions 49 and  50 of the Ac t a re inapp lic ab le to sub jec t ma tter of 

the writ petition.  The order of 2nd  respondent suffers from infirmities 

in law and  the 3rd  respondent without independently examining a ll 

the ob jec tions ra ised  by the petitioner has passed  a  lac onic  order.  
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The order of 3rd  respondent is a  c ryp tic  order as well.  Ac c ord ing to 

petitioner, the orders aga inst petitioner under Sec tions 49 and  50 

a re without ma teria l or evidenc e, but by referring  to inapp lic ab le 

p rovisions of law, pena lty is imposed  and  further d irec tion is issued  

to restore the tank bund .  The petitioner p rays for setting  aside the 

impugned p roc eed ings. 

The respondents either willfully or by design as usual d id not 

produc e the rec ord, though the prayer is for writ of c ertiorari, muc h 

less filed the c ounter affidavit. 

On 22.01.2018, keep ing in view the na ture of c ontentions 

between the parties and  a lso the find ings rec orded  by 2nd  and  3rd  

respondents, the Court passed  the following doc ket order: 

“ On 30.04.2015, learned Government  Pleader stated on 

inst ruct ions that  the mat ter involves tank bed land and seeks 

further t ime to f ile counter.  Considering the importance of the 

mat ter, this court  was inclined to accept  the request  of the 

Government  Pleader notwithstanding the earlier condit ional 

order passed on 06.04.2015.  The request  was accepted and the 

writ  pet it ion was posted to 12.06.2015.  Thereafter, the mat ter 

underwent  14 adj ournments and the Government  Pleader 

(Revenue) repeats the same request . 

           From the above, it  is clear that  the respondents on one 

hand do not  want  to place material before the Court  or 

alternat ively does not  want  adj udicat ion of the issue between the 

part ies. 

          Post  on 12.02.2018 for f i l ing counter aff idavit  and 

product ion of record by respondents 1 to 3. 

         If  the counter aff idavit  is not  f iled or record is produced by 

the next  date of hearing, respondents 1 and 2 are directed to 

deposit  a sum of Rs.15,000/ - (Rupees f if teen thousand only) to 

the credit  of Secretary, Telangana State Legal Services Authority 

and the Court  would also consider ensuring the presence of either 

1st  respondent  or 2nd respondent  with record.”  
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The respondents in response to the doc ket order, filed  

c ounter a ffidavit and  a lso p roduc ed  the revenue rec ord  for the 

perusa l of Court.  The respondents have a lso filed  c ertified  c op ies of 

pahanies for the years 1955-1958; 1975-1976; 1985-1986; 1990-1991; 

1995-1996; 1999-2000.  The c ounter a ffidavit of 1st respondent sta tes 

tha t Sy.No.141 to an extent of Ac .11-32 g ts a t Koheda  Village is an 

irriga tion sourc e known as Pittac heruvu.  The petitioner who has 

purc hased  through sa le deeds a  portion of sub jec t matter 

damaged the bund  of tank with the help  of bulldozers, levelled  the 

tank bund  land  in shikham in c ontravention of Sec tions 49 and  50 of 

Telangana  Irriga tion Ac t.  For these ac ts of c ommissions and  

omissions, it is sta ted  tha t the 2nd  respondent imposed  pena lty of 

Rs.1,000/ - for damaging the irriga tion sourc e and  further d irec ted  

restora tion of tank bund  to its orig ina l standards. The 1st respondent 

supports the orders of the appella te authority and  a lso the orders 

da ted  31.10.2002 and  19.01.2004 passed  by respondent Nos.2 and  

3.  The 1st respondent in pa ragraph 3 of c ounter a ffidavit on the 

app lic ab ility of Ac t to sub jec t ma tter of the writ petition sta tes thus: 

“ The 1st respondent/ Tahsilda r has filed  the c ounter a ffidavit 

sta ting  tha t an extent of Ac .11.32 g ts., a t Pittac heruvu in Survey 

No.141 of Koheda  village is irriga tion sourc e, and  though the land  is 

c lassified  in the rec ords as Shikam Pa tta , it is c overed  by wa ter 

body, namely Pittac heruvu.  Even though the wa ter body/ tank is 

situa ted  over the pa tta  land , it is irriga tion sourc e as per Sec tion 

3(a )(i) of the Irriga tion Ac t and  henc e the p rovisions of Sec tions 49 
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and  50 of the Ac t would  app ly.  The pa ttadars of suc h land  a re 

having only sub terranean rights to c ultiva te the land  when the 

wa ter rec edes, but they a re not entitled  to c overt into non-

agric ulture purpose.  The land  in Survey Nos.141 and  144 a re 

ad joining  to eac h other.  The boundaries in doc ument No.2935/ 95 

c lea rly shows tha t Pittac heruvu is very muc h existing  and  it is 

rec orded  as Shikam from 1958-59 to 1977-78.  Subsequently, it is 

rec orded  as Pa tta  by way of supp lementa ry sethwar, but its utility as 

Shikam remains.”  

Fina lly, it is sta ted  tha t Ac t has no app lic a tion and  for the 

purpose of showing existenc e of tank in the neighbourhood , the 1st 

respondent refers to sa le deeds through whic h the petitioner c la ims 

to have purc hased  the sub jec t matter of the writ petition.   

Ac c ord ing to 1st respondent, Sy.No.141 to an extent of Ac .11-

32 g ts is a  tank, rec orded  in revenue rec ords as Pittac heruvu 

shikham.  The 1st respondent refers to Sec tion 38-E c ertific a te and  

further sta tes tha t the person who has ownership  c ertific a te granted  

under Sec tion 38-E has sub terranean rights but not to c hange the 

demography or physic a l fea tures of land .  Ac c ord ing to 1st 

respondent, the issues namely Sy.No.141 is a  tank or not, whether 

the petitioner demolished  the tank bund  etc  a re c onsidered  in 

required  deta il by respondent Nos.2 and  3 and  no ground  for 

interferenc e of this Court under Artic le 226 of Constitution is made.  

The respondents p ray for d ismissing  the writ petition. 

The respondent No.4 was imp leaded  and  on the demise of 

respondent No.4, the lega l rep resenta tives of R-4 have been 
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brought on rec ord .  The respondent No.4 is a  riva l c la imant and  sets 

up  title and  possession independent to the c la im and  assertion of 

petitioner.  Simultaneously, the 4th respondent a lso c ha llenges the 

find ings of respondents on trea ting  the sub jec t ma tter as Tank or 

Tank bed .  This Court keep ing in view, the writ p rayer, namely writ of 

c ertiora ri to quash the impugned  orders, does not enhanc e the 

sc ope of the p resent p rayer by taking  up  riva l c la ims on title to 

sub jec t matter of writ petition.  Further, the 4th respondent c annot 

get the d isputes vis-à -vis petitioners or respondent Nos.1 to 3 

resolved  in the p resent writ petition.  The averments made on beha lf 

of respondent No.4, for the above reason, a re not adverted  to.  It is 

a t the same time c la rified  tha t the forum for resolution of title 

d ispute is before c ivil c ourt in ac c ordanc e with law. 

Mr.Bhanu Prasad  c ontends tha t exerc ise of jurisd ic tion by 

respondent Nos.2 and  3 is pa tently illega l and  orders impugned  a re 

liab le to be set aside.  Ac c ord ing  to him, the Ac t has no app lic a tion 

to the sub jec t ma tter of the writ petition still d irec tions for restora tion 

of bund  a re g iven.  He in support of his c ontention p lac es relianc e 

on the definition of irriga tion work in Sec tion 3(a ) of the Ac t and  a lso 

Sec tions 49 and  50 of the Ac t.  Ac c ord ing to him, even assuming 

without admitting , a  tank was in existenc e, the Ac t has no 

app lic a tion as the a lleged  tank does not sa tisfy definition c lause 

and  no order under the Ac t c ould  be passed  aga inst the petitioner.  

Ac c ord ing to him neither there is c ultiva tion under the tank nor the 

tank sa tisfies the definition of Sec tion 3(a ) of the Ac t.  He further 

c ontends tha t the 2nd  respondent d id  not advert to a ll the 
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ob jec tions ra ised  by the petitioner and  still rec orded  find ings tha t 

the sub jec t ma tter is a  tank and  the petitioner illega lly demolished  a  

portion of tank bund  or levelled  the sub jec t ma tter.  He further 

c ontends tha t the abandoned  tank has to be apprec ia ted  in a  

d ifferent way from a  tank in use and  as there is no na tura l flow of 

wa ter resourc es into the tank, the p reserva tion laudab ly referred  in 

the orders under c ha llenge is only a  c onvenient reason used  by the 

respondents to pass the orders impugned  in the writ petition.  To 

d raw the d istinc tion between a  na tura l wa ter resourc e i.e. either a  

tank or tank in d isuse, he relies on Mrs.Susetha Vs. State of Tamilnadu 

and Others1.  He p lac es strong relianc e on paragraphs 23 and  24 

thereof, whic h read  thus:- 

23. The case at  hand must  be j udged having regard to the 

aforement ioned principles in mind. The Respondents 

categorically denied and disputed that  there is any water 

shortage in the village. The village is situated on both sides of  

the Nat ional highway.  It  is situated near a sea and having f ive 

water tanks in or around therein. It  is, therefore, dif f icult  to 

accept  that  there had been acute water shortage in the 

village, as was submit ted by Ms. Malhot ra. The tank in 

quest ion is not  a natural tank. Only rain water could be 

collected in it .  It  has been a dumping ground for a long t ime. 

Although there is no material on records to show as to since 

when it  has fallen in disuse, indisputably the tank in quest ion 

is in a dilapidated condit ion for a long t ime and has been used 

as a dumping yard and sewage collect ion pond.  In our 

opinion, thus, it  is not  a case where we should direct  it s 

resurrect ion.  

24. The High Court  in it s j udgment  has taken into 

considerat ion all relevant  factors. It  was not  pointed out  that  

                                                 
1 AIR 2006 SUPREME COURT 2893 
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essent ial features or other relevant  principles of law were not  

taken into considerat ion by the High Court  in passing the 

impugned j udgment .”  

 

He p rays for setting  aside the orders impugned  in the writ petition. 

 Mr.Durga  Reddy appearing  for respondents c ontends tha t 

this is one of the ra re instanc es, where the respondents have taken 

timely ac tion before the physic a l fea tures of the sub jec t ma tter a re 

c omp letely c hanged  and  thus a  wa ter body is p reserved .  Before 

relying  on the find ings rec orded  by respondents 2 and  3, he d raws 

the a ttention of the Court to village map of Koheda  village, 

pahanies for the years 1955-58, 1975-76, likewise 1985-86, 1990-91, 

1995-96, 1999-2000 and  2016-17 to c ontend  tha t the sub jec t ma tter 

of writ petition in an extent of Ac .11-32 g ts., is rec orded  as ‘Shikam 

Kunta ’  and  the loc a l name of the sub jec t ma tter is ‘Pitta  Cheruvu’ .  

 From the doc uments now filed  by respondents to point out 

the c ollusion in b ring ing into existenc e the Certific a te under Sec tion 

38-E of the Tenanc y Ac t, Mr.Durga  Reddy further d raws the 

a ttention of the Court to the pahanies from 1985-86 onwards to 

exp la in tha t the land  in Sy.No.141 of Koheda  village, up to 1975-76 

has been reg istered  as Shikam Poramboke. The names of severa l 

ind ividua ls a re inc orpora ted  aga inst sub jec t ma tter and  

c lassific a tion c hanged  without orders enab ling  for c hange of 

c lassific a tion, muta tion orders etc .  Ac c ord ing to him, even if the 

names of ind ividua ls a re either written or fudged  in revenue rec ords, 

the entries a re not b ind ing on the Government/ respondents, for the 

respondents a re under ob liga tion to p rotec t wa ter bod ies, 
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independent of Irriga tion Ac t and  in the c ase on hand , suc h steps 

have been taken and  this Court in a  writ of Certiora ri ought not to 

d isturb  the orders.  To substantia te the lega l g round  ra ised  by 

Mr.Bhanu Prasad , he relies on the order of 2nd  respondent da ted  

31.10.2002 and  the order of 3rd  respondent da ted  19.01.2004, whic h 

a re a lready exc erp ted  above.  

 Mr.Durga  Reddy, fina lly with vehemenc e a t his c ommand  

and  d isposa l a rgues tha t no c ase is made out for interferenc e 

under Artic le 226 of the Constitution of Ind ia .  He d istinguishes the 

dec ision relied  on by petitioner i.e.  Mrs.Susetha’s c ase  (1 supra ) to 

the sub jec t ma tter by showing tha t the tank dea lt with by Apex 

Court is a  tank c onstruc ted  ad joining  a  temp le, whereas the sub jec t 

ma tter c overs an extent of Ac .11.32 g ts., and  the sub jec t ma tter 

c an be p rotec ted  for posterity.  He p lac es relianc e on M.C.MEHTA 

Vs. KAMAL NATH AND OTHERS2, HINCH LAL TIWARI Vs. KAMALA DEVI 

AND OTHERS3 and  FRIENDS COLONY DEVELOPMENT COMMITTEE Vs. 

STATE OF ORISSA AND OTHERS4 to c ontend  tha t apart from passing 

an order under the Irriga tion Ac t, the efforts of respondents 2 and  3 

a re to restore wa ter body and  a lso p revent either c hange of 

physic a l fea ture or enc roac hment by anyone inc lud ing the 

petitioner herein. 

 In M.C.MEHTA’s c ase (2 supra ), the Hon’b le Supreme Court 

held  as follows :- 

 “ …… 

                                                 
2 (1997) 1 Supreme Court Cases 388 
3 (2001) 6 Supreme Court Cases 496 
4 (2004) 8 Supreme Court Cases 733 
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“ The Public Trust  Doct rine primarily rests on the 

principle that  certain resources like air, sea, waters and the 

forests have such a great  importance to the people as a whole 

that  it  would be wholly unj ust if ied to make them a subj ect  of 

private ownership. The said resources being a gif t  of nature, 

they should be made freely available to everyone irrespect ive 

of the status in life. The doct rine enj oins upon the Government  

to protect  the resources for the enj oyment  of the general 

public rather than to permit  their use for private ownership or 

commercial purposes. According to Professor Sax the Public 

Trust  Doct rine imposes the following rest rict ions on 

governmental authority.  

"Three types of rest rict ions on governmental 

authority are often thought  to be imposed by the 

public t rust : f irst ,  the property subj ect  to the t rust  

must  not  only be used for a public purpose, but  it  

must  be held available for use by the general 

public; second, the property may not  be sold, even 

for a fair cash equivalent ; and third the property 

must  be maintained for part icular t ypes of uses". 

It  is no doubt  correct  that  the public t rust  doct rine under the 

English Common Law extended only to certain t radit ional uses 

such as navigat ion, commerce and f ishing. But  the American 

Courts in recent  cases have expanded the concept  of the 

public t rust  doct rine. The observat ions of the Supreme Court  

of California in Mono Lake case clearly show the j udicial 

concern in protect ing all ecologically important  lands for 

example fresh water, wet lands or riparian forests. The 

observat ions of the Court  in Mono Lake case to the effect  that  

the protect ion of ecological values is among the purposes of 

public t rust , may give rise to an argument  that  the ecology 

and the environment -protect ion is a relevant  factor to 

determine which lands, waters or airs are protected by the 

public t rust  doct rine. The Courts in United States are f inally 

beginning to adopt  this reasoning and are expanding the public 

t rust  to encompass new types of lands and waters. In Phill ips 

Pet roleum co. vs. Mississippi 108 S.Ct . 791 (1988), the United 

States Supreme Court  upheld Mississippi's extension of public 
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t rust  doct rine to lands underlying non-navigable t idal areas. 

The maj ority j udgment  adopted ecological concepts to 

determine which lands can be considered t ide lands. Phill ips 

Pet roleum case assumes importance because the Supreme 

Court  expanded the pubic t rust  doct rine to ident ify the t ide 

lands not  on commercial considerat ions but  on ecological 

concepts. We see no reason why the public t rust  doct rine 

should not  be expanded to include all eco-systems operat ing 

in our natural resources.  

 In Hinc h Lal Tiwari’s c ase (3 supra ), the Hon’b le Supreme 

Court held  as follows :-  

“ ……. 

It  is important  to not ice that  the material resources of 

the community like forests, tanks, ponds, hillock, mountain 

etc. are nature's bounty. They maintain delicate ecological 

balance. They need to be protected for a proper and healthy 

environment  which enables people to enj oy a quality life which 

is the essence of the guaranteed right  under Art icle 21 of the 

Const itut ion. The Government , including the Revenue 

Authorit ies i.e. Respondents 11 to 13, having not iced that  a 

pond is falling in disuse, should have bestowed their at tent ion 

to develop the same which would, on one hand, have prevented 

ecological disaster and on the other provided bet ter 

environment  for the benefit  of the public at  large. Such vigil is 

the best  protect ion against  knavish at tempts to seek allotment  

in non-abadi sites.”  

 I have taken note of the submissions of the lea rned  c ounsel 

appearing for pa rties. 

 The petitioner p rays for Writ of Certiora ri to quash orders 

da ted  19.01.2004. 

The dec isions of Apex Court in Mrs.Susetha’s c ase (1 supra) 

and  M.C.MEHTA’s c ase (2 supra) are kep t in mind  both for taking  up 
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the Jud ic ia l Review within the permissib le limits and  a lso test the 

orders impugned  in the writ petition from the rec ord  of orders 

impugned and  a lso Revenue Rec ords. 

 Before adverting  to the lega l c ontentions ra ised  by petitioner, 

this Court finds it c onvenient to sta te b riefly the deta ils of sub jec t 

land  vis-à -vis the revenue rec ords. 

 The village map refers to Sy.No.141 and  the loc a l name is 

shown as ‘Pitta  Cheruvu’ .  The pahanies from 1955-58 a re exc erp ted  

hereunder. 

Sl.No. Year Sy.No. Total 
extent  

Nature 
of land 

Name of the 
occupant  

Name of the 
Pat tedar 

1. 1955-58 
Sisala 

141 11-32  Shikam 
Kunta 

1.Rokkam Kistaiah 
2.Rokkam 
Narsimha 
 

 

2. 1975-76 141 8-33   Sarkari 

3. 1985-86 141 11-32  Pat ta Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 

Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 

4. 1990-91 141 11-32  Pat ta Sontham Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 

5. 1995-96 141 11-32 Pat ta Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 
Baddam 
Laxmamma 
Kandala Srinivasu 
Reddy 

Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 
Baddam 
Laxmamma 
Kandala Srinivasu 
Reddy 

6. 1999-
2000 

141 11-32 Pat ta  Syed Zainulbuddin 
Syed Nabi 
Syed Mahamood 
Baddam 
Laxmamma 
Kandala Srinivasu 
Reddy 
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7. 2016-17 141/ A 

141/ Aa 

141/ E 

2.0000 

0.3500 

8.3700 

Pat ta Baddam 
Laxmamma 
W/ o.Venkat  
Reddy 
 
Kandala Srinivas 
Reddy 
S/ o.Ram Reddy 
 
Zainul Abuddin 
Syed 
S/ o.Ameer Ali 

Baddam 
Laxmamma 
W/ o.Venkat  
Reddy 
 
Kandala 
Srinivas 
Reddy 
S/ o.Ram 
Reddy 
 
Zainul 
Abuddin 
Syed 
S/ o.Ameer 
Ali 

 

 From the rec ord  p roduc ed  by respondents, prima fac ie  it 

appears tha t the sub jec t matter of writ petition has been rec orded  

as Shikam Kunta  in a ll the revenue rec ords from 1957-58 up to 1985-

86.  As a lready noted , from 1985-86 onwards an extent of Sy.No.141, 

is reduc ed  from 11-32 g ts. to Ac .8-12 g ts.  Therea fter, without there 

being an order from the Collec tor or the Revenue Divisiona l Offic er, 

the c lassific a tion of land  is c hanged from Shikam poramboke/  

kunta  to pa tta . 

 It is well settled  p roposition of law tha t entries made in the 

revenue rec ord  de hors orders authorising  c hange of c lassific a tion 

by the c ompetent authority by itself c annot be trea ted  as b ind ing 

muc h less enab le a  pa rty to c la im right and  title c ontra ry to the 

orig ina l c lassific a tion shown in the revenue rec ords.  So the orders 

impugned in the writ petition a re merely in the na ture of g iving  

effec t to orig ina l entries in revenue rec ord , but nothing more.  The 

p lea  based  on Sec .38-E c ertific a te may not a  fac t-in-issue d irec tly, 

but the revenue rec ords ra ise more questions than one.  The 

petitioner p lac es strong relianc e on the Certific a te issued  under 
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Sec tion 38-E of the Tenanc y Ac t.   The va lid ity or lega lity of tenanc y 

c ertific a te on whic h the petitioner relies on need  not be examined  

by this Court in the p resent writ petition.  It is suffic ient to rec ord  a  

find ing for the p resent tha t the c ertific a te a lone will not p revent the 

respondents from protec ting  the wa ter body in sub jec t ma tter of 

the writ petition.  In the c ase on hand , though steps a re taken under 

the Irriga tion Ac t, without dec id ing on the app lic ab ility of the Ac t 

etc ., by referring  to the b ind ing p rec edents, referred  to above, 

pa rtic ula rly, the dec ision of Hon’b le Supreme Court in JAGPAL 

SINGH AND OTHERS Vs. STATE OF PUNJAB AND OTHERS5, this Court is 

of the view tha t the petitioner has not made out a  c ase for 

interfering  with the orders impugned in the writ petition.  The 

petitioner c la ims title to sub jec t ma tter substantia lly on reg istered  

sa le deeds and  Sec .38-E c ertific a te.  This Court is not in the p resent 

writ petition dec id ing whether the grant of Sec .38-E c ertific a te is 

tenab le or not, but suffic e to note tha t the revenue rec ords 

p roduc ed  by respondents show otherwise.  Therefore this Court is 

not persuaded  by the a rgument of petitioner on Sec .38-E 

c ertific a te.  Likewise the other ground  ra ised  by petitioner tha t 

Irriga tion Ac t has no app lic a tion in the c irc umstanc es referred  to 

above is not a  substantia l ob jec tion, when in the c onsidered  view of 

this Court the orders a re passed  in the la rger interest of pub lic  Trust 

and  to p rotec t a  wa ter body rec orded  in revenue rec ords.  The 

dec ision of Apex Court in Mrs.Susetha’s c ase (1 supra) is 

d istinguishab le on the c irc umstanc es under whic h the c ase was 

                                                 
5 (2011) 11 Supreme Court Cases 396 
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dec ided  with the c irc umstanc es of this c ase.  The notab le 

d istinguishing c irc umstanc es between Mrs.Susetha’s c ase and  the 

c ase on hand  is, in Mrs. Susetha’s c ase , Supreme Court was dea ling  

with a  tank or pushkarani abutting  temp le, where as, in the c ase on 

hand  the sub jec t ma tter c overs an extent of Ac .11.32 guntas and  it 

is rec orded  as wa ter body in revenue rec ords.   

The respondents have issued  d irec tions and  a re intend ing to 

p rotec t wa ter body in existenc e in Sy.No.141 of Koheda  village.  The 

petitioner has a lready pa id  Rs.1,000/ - fine and  there is nothing  on 

rec ord  to show beyond  tha t damage to the tank a lleged  by 

respondents is substantia l and  the physic a l fea tures of the tank a re 

further d isturbed  or c hanged  by petitioner. On the other hand , the 

photographs relied  on by petitioner show tha t shikam land  is kep t in 

tac t.  Therefore, this Court is of the view tha t no ground  is made out 

for interferenc e.   

 As a lready noted , this Court has not examined  the title 

d ispute between the petitioner and  unoffic ia l respondents, exc ep t 

reviving  the orders under c ha llenge. 

 Learned  Government Pleader, during  and  in the c ourse of 

a rguments to susta in the orders impugned  submitted  tha t the Sta te 

of Telangana  is keen to p rotec t a ll wa ter bod ies and  respondents 2 

and  3 would  take steps as a re required  to restore the sub jec t ma tter 

as a  wa ter body and  a lso p revent enc roac hment or c hange of 

physic a l fea tures by third  pa rties inc lud ing  petitioner.  Respondents 

1 and  2 a re d irec ted  to imp lement their dec ision of trea ting sub jec t 

ma tter as wa ter body and  within three months from the da te of 
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rec eip t of c opy of this order steps in furtheranc e of p rotec ting  and  

restoring  the sub jec t wa ter body a re taken and  c omp leted .    

Mr.Bhanu Prasad , a fter order is d ic ta ted , submits tha t 

d irec ting  the petitioner to restore wa ter tank is untenab le and  

c omp letely onerous.   

I have seen the find ing rec orded  by respondents 2 and  3 in 

this beha lf.  Prima fac ie, this Court is of the view tha t the petitioner 

c an be c a lled  upon to restore bund , whic h is abutting  other 

agric ultura l land  purc hased  by petitioner through sa le deeds, 

referred  to above.  Therefore the restora tion of bund  by petitioner 

ought to be restric ted  to the extent required  on ground .  The first 

respondent c auses inspec tion of sub jec t matter and  informs 

petitioner the extent of bund  to be restored  by petitioner.  As and  

when suc h d irec tion is issued , this Court has no reason to doub t tha t 

the petitioner will adhere and  d isc harge its ob liga tion to Soc iety 

and  the village. 

With the above observa tions, the writ petition is d ismissed .  No 

order as to c osts. 

Misc ellaneous petitions, if any, pend ing , sha ll stand  c losed . 

 

_____________ 

S. V. BHATT, J 

Dt: 16.02.2018 

Dv/ Prv 

 


