
 

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL PETITION No. 1302 of 2009 

ORDER:  

 

 Heard  the lea rned  c ounsel for the petitioner and  the lea rned  

Pub lic  Prosec utor for the first respondent.  

 The p resent c rimina l petition is filed  c ha lleng ing the judgment 

passed  in NDPS SC No.53 of 2004 da ted  6.09.208 on the file of the 

Court of the I Add itiona l Sessions Judge, Nizambad  to the extent of 

Tempo Trax No. MH-17-PO-334 (M.O.2) a long with M.Os.3 and  4 

(R.C.Book and  Insuranc e Polic y). 

 The c ase of the p rosec ution in a  nutshell is tha t on 13.04.2004 

the Exc ise Offic ia ls of Sa loora  Chec k Post have rec eived  reliab le 

information regard ing  illega l transporta tion of ganja  from Andhra  

Pradesh to Maharashtra .  Whereupon, PW-3 and  Sri Md .Mazhar 

Hussa in, Prohib ition & Exc ise Sub-Inspec tor, Sa loora  have sec ured  

the panc has and  sta rted  c hec king  the suspec ted  passengers as 

well as the vehic les whic h were going from the sa id  Sa loora  Chec k 

Post of Bodhan Manda l.  During  the sa id  c hec king , a t about 5.45 

p .m. one Tempo Trax No. MH-17-PO-334 a rrived  a t the c hec k post 

from Bodhan side and  going towards Maharashtra  Sta te.  The Exc ise 

offic ia ls have stopped  the sa id  vehic le and  found  two persons 

travelling  in the sa id  vehic le.  They a re A-1 and  A-2.  They were 

served  with the searc h memo and  when the vehic le was c hec ked , 

they found  100 kgs. of ganja  in d ifferent c olour pac kets.  On 

questioning , the sa id  persons fa iled  to p roduc e any lic enc e or 
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permit for possession and  transporta tion of the sa id  ganja .  

Immed ia tely, a  c ase was booked  vide COR No.9/ 2004-05 under 

Sec tion 8 (c ) r/ w Sec tion 22(b ) of N.D.P.S. Ac t, 1985 of Exc ise Sta tion, 

Bodhan.  After investiga tion, a  c harge sheet is filed .  Therea fter, the 

c ase is numbered  as NDPS SC No.53 of 2004.  During  the c ourse of 

tria l, the p rosec ution examined  PWs.1 to 4 and  marked  Exs.P-1 to P-7 

and  M.Os.1 to 4.  After c omp letion of p rosec ution evidenc e, they 

were examined  under Sec tion 313 Cr.P.C. by exp la ining  the 

inc rimina ting  c irc umstanc es appearing  aga inst them in the 

p rosec ution evidenc e.  After hearing , the ac c used  p leaded  not 

guilty and  they have not filed  any written sta tement nor examined  

any witnesses on their beha lf.  After hearing , the Court below, was 

p leased  to hold  tha t the p rosec ution miserab ly fa iled  to estab lish 

the c harged  offenc e aga inst the ac c used  and  they were found  not 

guilty for the offenc e punishab le under Sec tion 8 r/ w 20(b ) of 

N.D.P.S. Ac t, 1987 and  ac c ord ing ly ac quitted  under Sec tion 235(1) 

Cr.P.C. by judgment da ted  06.09.2008. However, M.O.2 Tempo Trax 

whic h was handed  over to the polic e on 16.06.2004 is ordered  to be 

c onfisc a ted  to the Sta te by way of pub lic  auc tion and  the sa le 

p roc eeds sha ll be remitted  to the Government Treasury.  M.Os.3 

and  4 sha ll be handed  over to the b idder who purc hased  the M.O.2 

in the auc tion.  Aggrieved  by the extent of c onfisc a ting  the Tempo 

Trax vehic le (M.O.2) a long with M.Os.3 and  4, the p resent c rimina l 

petition is filed . 

 The lea rned  c ounsel appearing  for the petitioner c ontended  

tha t the Court below on mere assumptions and  c onjec tures 

c onfisc a ted  the vehic le (M.O.2).  When A-1 and  A-2 a re not found  
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guilty for the offenc es under whic h they a re c ha rged , the question 

of c onfisc a tion of M.O.2 does not a rise.  There is no evidenc e of 

independent witnesses.  However, if the evidenc e of PW-3 is taken 

into c onsidera tion, the ganja  was not seized  from the possession of 

the ac c used  in the p resenc e of any Gazetted  Offic er, as suc h, the 

question of c onfisc a tion of the vehic le a lso may not a rise.  Though 

the Court below ordered  for release of the vehic le vide 

Crl.M.P.No.1026 of 2004, the same c ould  not be released  on the 

ground  tha t the bank guarantee of Rs.1,50,000/ - ordered  to be 

furnished , was not c omp lied  with by the owner of the vehic le due to 

his weak financ ia l position.   

 Per c ontra , the lea rned  Pub lic  Prosec utor submitted  tha t this is 

not a  c ase where the indulgenc e of this Court should  be shown 

sinc e the c ontraband  in the form of ganja  seized  is 100 kgs. being  

transported  in the sub jec t vehic le.  It is a  serious offenc e and  

therefore, the vehic le c annot be released .   

 A perusa l of the fac ts and  materia l on rec ord  d isc loses tha t 

the impugned  judgment in the p resent c rimina l petition is 

appea lab le.  In fac t, this Court on 02.08.2012 a fter hearing  the 

lea rned  c ounsel for the petitioner, permitted  him to c a rry out the 

nec essary c orrec tions to c onvert this c ase into an appea l under 

Sec tion 454 Cr.P.C.  However, the sa id  order is not c omp lied  with 

and  offic e has endorsed  on 28.11.2013 to the effec t tha t steps for 

c onversion of the petition is not taken by the c ounsel.  Tha t apart, 

the evidenc e of PWs.1 and  2 who a re the panc h witnesses deposed  

tha t they do not know anything about the c ase and  the ac c used , 
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long bac k exc ise polic e ob ta ined  their signa tures on some white 

papers, and  they do not know wha t was d ra fted  on it.  However, 

they identified  their signa tures on the panc hanamas marked  as 

Exs.P-1 and  P-2.  But, PW-3 was the Exc ise Sub-Inspec tor, Sa loora  

Chec k Post, he deposed  tha t they seized  ganja  from the sub jec t 

vehic le, but A-1 and  A-2 fa iled  to p roduc e any lic enc e to transport 

the sa id  ganja .  Thus, the und isputed  fac t is tha t 100 kgs. of gana j 

has been seized  from the sub jec t vehic le.  Though PWs.1 and  2 

deposed  tha t they do no know about the c ase nor the p resenc e of 

the ac c used , may enure to the benefit of A-1 and  A-2, but as fa r as 

the sub jec t vehic le whic h is c a rrying  the c ontraband  will have to be 

ad jud ic a ted  independently based  on the evidenc e ava ilab le on 

rec ord .  Thus, as submitted  by the lea rned  Pub lic  Prosec utor, the 

seized  c ontraband  i.e. 100 kgs. of ganja  is a  huge quantity whic h 

has to be seriously viewed .  Therefore, when onc e it is b rought on 

rec ord  tha t the sa id  ganja  is being transported  in the sub jec t 

vehic le and  when the p rosec ution has let in evidenc e tha t the sa id  

c ontraband  is seized  from the vehic le, the same c annot be 

released .  Be tha t as it may, though this Court on 02.08.2012, 

permitted  the lea rned  c ounsel for the petitioner to c onvert the 

p resent c rimina l petition into an appea l, it is not c omp lied  with and  

even on merits, it is found  tha t the vehic le is not liab le to be 

released .  As suc h, on both these grounds, the c rimina l petition is 

liab le to be d ismissed .  

Ac c ord ing ly, the c rimina l petition is d ismissed . 

 



  5 

  Misc ellaneous petitions, if any, pend ing in this c rimina l 

petition sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:18.04.2018 

Cc m 
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