
 

SMT JUSTI CE T. RAJANI  

 

CI VI L REVI SI ON PETI TI ON Nos.4 0 9 6  AND 4 0 9 7  OF 2 0 1 8   

 

COMMON ORDER:  

CRP No .4 0 9 7  o f  2 0 1 8 :  

 This pet it ion is filed, under Art icle 227 of the Const itut ion 

of I ndia, quest ioning the order, dated 06.04.2018, passed in 

I .A.No.236 of 2018 in O.S.No.232 of 2011.  

 

2. Heard the counsel for the pet it ioners.  None appears for 

the respondent  in spite of not ice. 

 

3. The pet it ioners herein are the defendants in the suit .    

The plaint iff filed the suit  viz., O.S.No.232 of 2011 for 

declarat ion and recovery of possession, wherein the plaint iff filed 

the im pugned pet it ion viz., I .A.No.236 of 2018 under Order XI V 

Rule 5 r/ w Sect ion 151 CPC seeking for fram ing of addit ional 

issues. The court  below, under the im pugned order, allowed the 

im pugned pet it ion. Quest ioning the said order, the pet it ioners 

filed the present  civil revision pet it ion. 

 

4. The counsel for the pet it ioners contends that  the addit ional 

issues, which are proposed to be fram ed by the court  below, 

would throw a burden on the pet it ioners in proving the t it le of 

his vendor. He subm its that  in a suit  for declarat ion of t it le and 

possession the ent ire burden is on the plaint iff and no burden 

can be placed on the defendants. The suit  has to stand or go 

only on the case set  up by the plaint iff.  I n support  of his 

content ion he relied upon a ruling of the apex court  reported in 
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Un ion  o f  I n d ia  an d  o t h er s v s. Vasav i  Coop er at iv e Hou sin g  

Societ y  Lt d ., an d  o t h er s1, wherein it  was held that  in a suit  for 

declarat ion of t it le, the burden always lies on the plaint iff to 

m ake out  and establish a clear case for grant ing such a 

declarat ion and the weakness, if any, of the case set  up by the 

defendants would not  be a ground to grant  relief to the plaint iff.   

The legal posit ion, therefore, is clear that  the plaint iff,  in a suit  

for declarat ion of t it le and possession, could succeed only on the 

st rength of it s own t it le and that  could be done only by adducing 

sufficient  evidence to discharge the onus on it ,  ir respect ive of 

the quest ion whether the defendants have proved their  case or 

not . Even if the t it le set  up by the defendants is found against  

them , in the absence of establishment  of the plaint iff’s own t it le, 

the plaint iff m ust  be non-suited. 

 

5. This being the posit ion of law, the issues proposed to be 

fram ed by the court  below, place burden on the defendants in 

proving the t it le of his vendor. Hence, the fram ing of such issues 

cannot  be perm it ted by the court  and the im pugned order is 

liable to be set  aside. 

 

CRP No .4 0 9 6  o f  2 0 1 8 :  

 

 

6. This pet it ion is filed, under Art icle 227 of the Const itut ion 

of I ndia, quest ioning the Mem o filed by the plaint iff seeking to 

adduce rebut tal evidence. 
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7. The counsel for the pet it ioners subm its that  Order XVI I I  

Rue 3 CPC perm its rebut tal evidence only when there are several 

issues, the burden of proving som e of which lies on the party.   

 

8. Order XVI I I  Rule 3 of CPC reads as under:   

 

” 3 . Ev id en ce w h er e sev er a l  i ssu es  

Where there are several issues, the burden of proving som e of 

which lies on the party, the party beginning m ay, at  his opt ion, 

either produce his evidence on those issues or reserve it  by way of 

answer to the evidence produced by the other party;  and, in the 

lat ter case, the party beginning m ay produce evidence on those 

issues after the other party has produced all his evidence, and the 

other party m ay then reply specially on the evidence so produced 

by the party beginning;  but  the party beginning will then be ent it led 

to reply generally on the whole case.”  

 

9. A reading of the above would m ake it  clear that  when 

there is no burden cast  on the defendant , the plaint iff does not  

have a r ight  to adduce rebut tal evidence. I n view of the orders 

passed in CRP No.4097 of 2018, supra, since there are no issues 

cast ing burden on the defendants, the plaint iff cannot  be 

perm it ted to adduce rebut tal evidence. 

 

10. I n view of the above, the impugned order is liable to be set  

aside. 

 

11. Accordingly, both the Civil Revision Pet it ions are allowed 

and the respect ive im pugned orders are set  aside.  I nter im  stay 

granted by this court  on 20.07.2018 shall stand vacated. 
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 As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

Septem ber 11, 2018 

LMV 

 


