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This Second Appeal is taken up for hearing on the 

adm ission of the appeal. 

 

2 .  The learned counsel for the appellant  raised a very 

serious issue and pointed out  that  applicat ion, filed under 

Order XLI  Rule 27 CPC, is allowed without  not ice to him . 

The learned counsel points out  that  the applicat ions to 

receive addit ional documents were filed viz., I .A.Nos.1591 

and 1592 of 2011. Both applicat ions were dism issed for 

default . Thereafter, these two applicat ions were sought  to 

be restored by filing I .A.Nos.1090 and 1091 of 2012. I t  is 

the content ion of the learned counsel for the appellant  that  

these two applicat ions for restorat ion were taken up for 

hearing without  not ice being served on the present  

appellant . He points out  that  in the stay applicat ion the 

party has on oath stated that  these interlocutory 

applicat ions along with process that  is paid by the 

respondents is st ill lying in the Regist ry of the court . I n this 

m anner, he points out  that  the applicat ions were allowed 

and Exs.A-9 to A-17 were m arked in the appeal. The 

learned counsel also points out  by relying on these 

docum ents, the first  appellate court  reversed the decree 
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that  was passed by the lower court . Further, the learned 

counsel relies upon a judgm ent  of the Hon’ble Suprem e 

Court  of I ndia in reported Ut t ar ad i  Mu t t  v s. Rag h av en d r a 

Sw am y  Mu t t ( 1 )   wherein the Apex Court  discussed the 

provisions of Order XLI  Rule 27 CPC and the m ethod in 

which an addit ional evidence is to be taken.  Therefore, the 

learned counsel subm its that  this is a fit  case in which the 

m at ter should be adm it ted and decided or in an alternat ive 

it  should be rem anded to the lower court . 

 

3 .  On the other hand, the learned counsel for the 

respondent  argues that  these documents are not  at  all 

relevant  or necessary for the finding. The learned counsel 

m ade an at tem pt  to point  out  that  these docum ents are not  

really m aterial and that  the lower court  did not  actually rely 

upon them  in arr iving at  the ult im ate finding while 

reversing the judgm ent  of the lower court . Therefore, the 

learned counsel subm its that  this was not  at  all a case 

where the appeal should be adm it ted or in the alternat ive 

be rem anded. 

 

4 .  This court , after hearing both the learned counsel, 

not ices that  the respondent  did not  raise any object ion to 

the content ion raised by the learned counsel for the 

appellant  that  the applicat ions that  were filed for 
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restorat ion of the two applicat ions were not  even served on 

the learned counsel.  His further averm ent  that  the process 

that  was paid is st ill ly ing in the court  and the process was 

not  even ordered let  alone delivered to the appellant  is not  

cont radicted in any m anner.  Even the finding of the first  

appellate court  in the im pugned judgm ent  is to the effect  

that  these docum ents are necessary to com e to a 

conclusion and direct ly the court  has m arked Exs.A-9 to     

A-17.  

 

5 .  The lower court  has totally overlooked the provisions 

of Order XLI  Rule 27 to 29 CPC. As per these provisions and 

as per the set t led law on the subject , an applicat ion under 

Order XLI  Rule 27 CPC can only be allowed when the 

condit ions therein are sat isfied. The court  has not  at  all 

recorded a finding as to whether the condit ions st ipulated in 

Order XLI  Rule 27 CPC for receiving the evidence in the 

appeal are sat isfied or not . As per the set t led law, 

addit ional evidence is not  a m at ter of r ight . Unless and unt il 

the condit ions under Order XLI  Rule 27 CPC are sat isfied, 

the evidence cannot  be received in an appeal. I n addit ion, 

even for taking the addit ional evidence, the provisions of 

Order XLI  Rule 28 and 29 CPC mandate a procedure that  is 

to be followed. The appellate court  m ay either take such 

evidence direct ly or it  can direct  the court  from whose 

decree the appeal is preferred, or any other subordinate 
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court  to take such evidence and then send it  to the 

appellate court . Under Order XLI  Rule 29 CPC when 

addit ional evidence is directed or allowed to be taken, the 

appellate court  shall have specify the points on which the 

evidence is to be confined and record on its proceedings the 

points so specified. I n the case on hand, the ent ire 

procedure was overlooked by the first  appellate court . I t  did 

not  pass a reasoned order why the documents have to be 

received as m andated under Order XLI  Rule 27 CPC. The 

procedure st ipulated thereafter was also totally overlooked. 

The set t led law that  an applicat ion filed under Order XLI  

Rule 27 CPC should be heard and disposed when the appeal 

is finally heard is also not  followed. 

 

6 .  Therefore, in the opinion of this court , the ent ire 

procedure adopted by the first  appellate court  is totally 

opposed to law. Hence, the m at ter is rem anded to the first  

appellate court  with a direct ion to give an opportunity to 

the present  appellant  to file his counters in the applicat ions 

filed for receiving an addit ional evidence, { I .A.Nos.1591 

and 1592 of 2011} . I f the court  com es to a conclusion that  

these two applicat ions are to be allowed, then the other 

steps as per Order XLI  Rule 28 and 29 CPC should be 

followed.  
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With these direct ions, the Second Appeal is allowed 

and the m at ter is rem it ted back to the first  appellate court  

with a direct ion to dispose of the applicat ions, as stated 

above, within a period of two m onths from  the date of 

receipt  of a copy of this order. No costs. Miscellaneous 

Pet it ions pending, if any, shall stand closed in consequence.  

 
 

______________________ 
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