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JUDGMENT:  

 

 This appeal is preferred against  the judgm ent ,  

dated 09.04.2007, passed by the VI I I  Addit ional Dist r ict  Judge at  

Guntur, in MVOP No.1281 of 2004, on the grounds that  the court  

below erred in at t r ibut ing negligence to the deceased and in 

taking annual incom e of the deceased as Rs.15,000/ - ;  that  since 

the deceased was working as coolie;  it  ought  to have taken the 

incom e of the deceased as Rs.3,000/ -  per m onth.   

 

2. This claim  arises out  of the death of a person in the m otor 

accident , which occurred on 28.11.2004.  The deceased was 

going on a scooter along with his fr iend.  While returning hom e 

when they reached happy club on Nat ional High Way,  

a lorry bearing No.AP 9V 1514 was stat ioned on the road without  

any parking lights or signals, due to which the deceased dashed 

against  the said lorry and died on the spot .   

 

3. Respondent  No.1 rem ained ex parte while respondent  No.2 

filed counter denying the averm ents in the pet it ion and 

contending that  the claim  is bad for m isjoinder of the part ies.   

 

4. The court  below after considering the evidence and the 

m aterial on record passed the im pugned judgm ent , which is 

assailed in this appeal. 
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4. Heard both sides. 

 

5. The counsel for the appellants contends that  the court  

below erroneously concluded negligence on the part  of the 

deceased, only based on the fact  that  three persons were 

t ravelling on the scooter.  The accident  occurred during night  

t im e.  The case of the claim ants was that  the lorry was stat ioned 

without  any parking lights, as a result  of which the deceased 

could not  observe the lorry and dashed his scooter to the lorry. 

The charge sheet  is also filed against  the dr iver of the lorry.   

The counsel also contends that  adopt ing not ional incom e of the 

deceased as Rs.15,000/ -  per annum  is also erroneous, as there 

is evidence to show that  the deceased was working as a coolie.  

He urges that  at  least  Rs.3,000/ -  can be taken as the m onthly 

incom e of the deceased.   

 

6. The counsel for the 2nd respondent  contends that  the court  

below went  on the prem ise that  the claim  pet it ion was filed 

under Sect ion 163-A of the Motor Vehicles Act .  Hence, the ruling 

of the apex court  in Sar la  Ver m a v . Delh i  Tr an sp or t  

Cor p o r at ion 1  cannot  be applied to the facts of the present  case. 

 

7. Now the points that  ar ise for considerat ion are:  

 1)  Whether the negligence at t r ibuted to the deceased 

can be upheld. 

2)  Whether the applicat ion is filed under Sect ion 163-

A of the Act . 

3)  To what  result . 
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8. The accident , adm it tedly, occurred during night  t im e and 

the lorry was stat ioned on the road.  The evidence of PW2,  

who is an eye witness, is that  there were no parking lights to the 

lorry and hence, the deceased could not  observe the lorry and 

dashed against  it .   The FI R was also registered against  the dr iver 

of the lorry and after due invest igat ion, charge sheet  was also 

filed against  the dr iver of the lorry. There is absolutely no 

rebut tal evidence adduced by the 2nd respondent  to disprove the 

evidence of PW2 and the contents of the FI R and the charge 

sheet .  Merely because the deceased was going along with two 

pillion r iders, it  cannot  be said that  he was driving the vehicle 

negligent ly.  When there is posit ive evidence that  the lorry was 

stat ioned on the road without  any parking lights, there need not  

be any assum pt ion that  the t r iple r iding on the scooter lead to 

the accident .  Hence, in view of the above, this court  opines that  

the judgm ent  of the court  below, to that  extent , needs to be set  

aside and it  can be held that  the accident  occurred due to the 

negligence of the driver of the lorry. 

 

 Accordingly, point  No.1 is answered.  

POI NT No .2 : -  

 

9. Though the court  below seem s to have gone on the 

prem ise that  the applicat ion was filed under Sect ion 163A of the 

Act , a perusal of the claim  applicat ion shows that  it  was also filed 

under Sect ions 163-A, 166 and 140 of the Act .  Hence, there is 

no em bargo to apply the pr inciples of Sar la  Ver m a’s case to 
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this case also.  The deceased is stated to be an agricultural 

labourer.  He is aged 23 years.  Hence, the evidence of PW1 that  

he was working as a coolie need not  be disbelieved and in the 

least  Rs.3,000/ -  can be taken as his m onthly incom e.   

The dependants of the deceased are five in num ber.  Hence,  

the deduct ion towards personal expenditure of the deceased 

should be 1/ 4 th.   Then the loss of m onthly incom e to the 

pet it ioner would be Rs.2,250/ -  and the loss of annual incom e 

would be Rs.2,250/ -  X 12=  Rs.27,000/ - . The m ult iplier relevant  

for the age of the deceased as per Sar la  Ver m a’s  case is ‘17’. 

Hence, Rs.27,000/ -  X 17 com es to Rs.4,59,000/ - .  Hence,  

the sam e is awarded towards loss of future incom e to the 

claim ants. 

 

10. Apart  from  the above, Rs.40,000/ -  is awarded towards loss 

of consort ium ;  Rs.15,000/ -  is awarded towards loss of estate;  

and Rs.15,000/ -  towards funeral expenses, following the latest  

decision of the Suprem e Court  in Nat ion al  I n su r an ce Co . Lt d . 

v . Pr an ay  Set h i  [ Special Leave Pet it ion (Civil)  No.25590 of 2014 

and batch dated 31.10.2017] .  Hence, the total award com es to 

Rs.5,29,000/ - . 

 

11. Now the law is well set t led by vir tue of the decision of the 

Suprem e Court  in Raj esh  v . Raj b i r  Sin g h 2 ,  wherein it  was held 

that  the com pensat ion has to be just  and it  can exceed the 

claim ed am ount . This Court  also in Ad am  I n d u r  Mu t em m a v . 
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Rat h od  Ped d i t a3 held that  the com pensat ion am ount  can 

exceed claim ed am ount , subject  to paym ent  of court - fee. 

 

12. Hence, the award of the Tribunal is m odified and the 

awarded am ount  shall be Rs.5,29,000/ - , as arr ived at  by the 

Tribunal, with proport ionate costs. The claim ants shall pay the 

different ial court - fee. The award shall relate back to the date of 

decree and the com pensat ion awarded shall carry the interest  at  

the rate and from  the date specified by the Tribunal.  

The enhanced com pensat ion shall be apport ioned am ong the 

claim ants in the sam e proport ion as per the award of the 

Tribunal.  

 

 Accordingly, point  No.2 is answered.   

 

POI NT No .3 : -  

 

 Accordingly, the MACMA is allowed.  As a sequel,  

the m iscellaneous applicat ions, if any pending, shall stand 

closed.   There shall be no order as to costs.  

 

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

July 20, 2018 

LMV 
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