
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CI VI L MI SCELLANEOUS APPEAL No .2 6 7  o f  2 0 0 6  

 

JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 
 

 Assailing the order of the Principal Senior Civil Judge in 

OP.No.152 of 2004 dated 21.01.2006 the appellant - respondent  

preferred the present  appeal under Sect ion 28 of the Hindu Marr iage 

Act  ( for short  ‘the Act ’) . The pet it ion in which the im pugned order is 

passed is filed under Sect ion 9 of the Act  by the pet it ioner therein, 

who is the husband of the appellant  herein, seeking rest itut ion of 

conjugal r ights.  

 

2.  For the sake of convenience, the part ies will hereinafter be 

referred to as arrayed in the or iginal pet it ion. The facts, as put  forth by 

the pet it ioner in the or iginal pet it ion filed in the Court  below,  

are br iefly as follows:   

 

 The pet it ioner got  m arr ied to the respondent  on 03.03.2002, 

which was an arranged m arr iage, set t led in a hurry, without  knowing 

details about  the respondent ’s fam ily, as the pet it ioner’s father was 

seriously ill and undergoing heart  surgery and as he desired to 

perform  the m arr iage, before he underwent  surgery and as the 

pet it ioner was the youngest  son. The m arr iage was hence perform ed 

in a sim ple m anner, without  following custom ary r ituals.  

After m arr iage, the m arr iage was consum m ated. The fam ily of the 

pet it ioner consists of the pet it ioner and his old aged parents.  

The respondent  was given utm ost  care and com fort  with an 
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independent  bed room  along with T.V., tape recorder and a servant  to 

assist  her. The respondent  used to go to m ovies, part ies, hotels, 

at tending funct ions etc. I nit ially, for two m onths, they lead happy life. 

All of a sudden, the respondent  started behaving in an abnorm al way 

with a typical at t itude. She used to spend t im e in her bed room , as if 

she was sleeping and never used to have lunch and dinner in t im e. 

Whenever they went  to enquire about  her abnorm al behaviour,  

she used to shout  on them  stat ing that  it  is her life. Pet it ioner and his 

parent  were shocked with such behaviour. Her behaviour had been 

aggravat ing from  day to day.  

 

 During Apr il,  2003, the pet it ioner took the respondent  to at tend 

one of his fr iend’s m arr iage at  Rajahm undry and after at tending the 

m arr iage, he took return t icket  via Kakinada to Hyderabad and since 

the t rain departure was in the evening, he took her to one of his 

relat ives house, to take rest . While the pet it ioner was taking nap,  

the respondent , without  inform ing him , left  to her parents place and 

im m ediately, the m other of the respondent  cam e to the said place 

where the pet it ioner was wait ing for his wife and picked up a quarrel 

stat ing that  her daughter was not  taken care of by him  and his parents 

and stated that  she will not  send her daughter unt il the pet it ioner 

com es to their  house along with his parents. The pet it ioner was 

shocked. The parents of the pet it ioner t r ied to enquire into the m at ter 

over phone, as the pet it ioner’s father underwent  surgery, but  there 

was no posit ive response over phone. I nstead, one of the respondent ’s 

brother called to the m ediator ’s house over phone and abused them  in 

a filthy language. After alm ost  one m onth of May 2002,  
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the respondent ’s elder brother brought  the respondent  to the 

pet it ioner’s place and apologized for the m istakes com m it ted by her 

and requested him  to accept  her, by forget t ing the past  unexpected 

events, for which, the pet it ioner and his parents uncondit ionally 

accepted her, in the interest  of pet it ioner’s happy m at r im onial life,  

hoping that  the respondent  would realize her m isdeeds. But  the 

respondent  did not  change her old at t itude and started behaving in the 

sam e m anner and she went  back to her m other’s place,  

stat ing that  it  is Aashadam asam  and stayed up to last  week of August  

2002.  

 

 The pet it ioner further avers that  in August  2002 the respondent  

got  conceived. The pet it ioner’s m other used to take care of the 

respondent  and in the seventh m onth of pregnancy, on 19.03.2003,  

the respondent ’s younger brother alone cam e and requested to send 

her. The respondent , while going, took all her gold jewellery and 

sarees, stat ing that  Srim antham  has to be perform ed at  her parents’ 

house. On 23.03.2003, the pet it ioner telephoned to the respondent  to 

know about  her health, but  she replied adam ant ly. On 28.05.2003,  

they received a let ter, which was sent  by the respondent , stat ing that  

the respondent  delivered a m ale baby, but  they did not  call them  and 

int im ate the sam e. The pet it ioner im m ediately called her and enquired 

about  her health but  her younger brother lifted the phone and 

threatened, saying that  if he dares to visit  Kakinada, they will see his 

end. The pet it ioner was stopped by his parents from  going to 

Kakinada, as they saw a threat . He m ade efforts to br ing the 

respondent  but  in vain. The parents expressed that  the respondent  is 
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not  a burden to them  and that  they will take care of both of them .  

The m other of the respondent  m ade false allegat ions against  the 

pet it ioner that  he is a HI V pat ient  and he is not  fit  for m at r im onial life 

and hence, they will not  send the respondent . 

 

 On 06.03.2004 som e persons from  Kakinada telephoned him  

and stated that  they are calling from  I I  Town Police Stat ion and that  

he is required in fam ily counselling cent re, as the respondent  filed a 

com plaint  against  him . Knowing about  the sam e, the father of the 

pet it ioner suddenly collapsed and got  hospitalized in a cr it ical 

condit ion. The pet it ioner could not  at tend the counselling as his father 

was not  well.  On 11.03.2004 the pet it ioner received a legal not ice 

containing baseless allegat ions. She did not  m ent ion her willingness in 

the said not ice to join the pet it ioner. I nstead she dem anded 

Rs.4,000/ -  per m onth as m aintenance. The pet it ioner is deprived of his 

m arital happiness, as the respondent  left  his com pany without  any 

reasonable excuse.   

 

The respondent  filed counter, denying the averm ents m ade in 

the pet it ion and stat ing that  if the pet it ioner really had love and 

affect ion towards her and her child, he ought  to have com e down to 

see the child and that  no wife would blam e her husband that  he is a 

HI V pat ient . She filed m aintenance case and m aintenance was granted 

to her. The pet it ioner him self neglected her child and left  them  to their  

fate. 

 

 The Court  below exam ined P.W.1, the pet it ioner and R.W.1,  

the respondent  and there is no evidence apart  from  that  of the 
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pet it ioner and the respondent  them selves. Considering the evidence,  

it  allowed the pet it ion, grant ing a decree of rest itut ion of conjugal 

r ights.  

 

3. Challenging the sam e, the present  appeal cam e to be preferred 

on the grounds that  the Court  below failed to appreciate that  the 

appellant  was subjected to constant  beat ing since her m arr iage and it  

ought  not  to have observed that  the appellant  failed to prove the 

allegat ion of beat ing by the respondent  and that  the Court  below failed 

to appreciate that  the present  OP filed by the respondent  is a counter  

blast  to the m aintenance case filed by the appellant . 

 

4. This is a case of oath against  oath. Hence, the t ruth or 

otherwise has to be gathered only from  the test im onies of the 

respect ive part ies. The fact  that  the respondent  is staying away from  

the pet it ioner is adm it ted and the fact  that  she filed a m aintenance 

case is also adm it ted. The observat ion of the Court  below that  the 

respondent  failed to prove the allegat ions m ade against  the pet it ioner 

has to be upheld in the light  of her test im ony. The allegat ions m ade 

against  each other are of equal weight .  But  what  stands to be proved 

is that  the respondent  filed a case against  the pet it ioner for the 

offence under Sect ion 498-A I PC and she left  his com pany and filed a 

m aintenance case. I n the cross-exam inat ion, she stated that  she is not  

willing to go the pet it ioner, but  explains that  it  is due to the beat ing by 

the pet it ioner. But  she did not  exam ine anyone in support  of the said 

fact , not  even her parents. The burden is m ore on the respondent  to 

prove the reasons for her staying away from  the pet it ioner. The failure 

of the pet it ioner to prove his allegat ions would not  be fatal, since he is 
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only seeking rest itut ion of conjugal r ights. I t  is for the respondent  to 

just ify her stay in her parents’ house by proving the circum stances, 

which forced her to leave her m at r imonial house, which she failed to. 

Hence, in the above circum stances, it  has to be concluded that  the 

respondent  left  the com pany of the pet it ioner without  any reasonable 

cause and hence, the order of the Court  below grant ing rest itut ion of 

conjugal r ights in favour of the pet it ioner needs no interference.  

 

 I n the result , the civil m iscellaneous appeal is dism issed.  

As a sequel, the m iscellaneous applicat ions, if any pending, shall stand 

closed. There shall be no order as to costs. 

 

__________________ 

C. PRAVEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 12, 2018 
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