
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  
 

CRI MI NAL APPEAL No .1 2 6 8  o f  2 0 1 1  

 

JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 
 

 This appeal is preferred by appellants against  the judgm ent  of 

the I  Addit ional Met ropolitan Sessions Judge, Visakhapatnam  in 

S.C.No.87 of 2009 dated 31.03.2011 convict ing and sentencing them  

to undergo life im prisonm ent  each and to pay a fine of Rs.1000/ -  each 

in default  to undergo r igorous im prisonm ent  for a period of one m onth 

for the offence punishable under Sect ion 302 read with 34 of the 

I ndian Penal Code and also sentenced to undergo r igorous 

im prisonm ent  for a period three years each and to pay a fine of 

Rs.1000/ -  each in default  to suffer r igorous im prisonm ent  for a period 

of one m onth for the offence punishable under Sect ion 307 I PC. 

 

2. The facts of the case, br iefly, as per the charge sheet  are as 

follows:   

 On 04.07.2008, at  about  10 PM, the deceased, A1 and A2 went  

to Eagle Wines, for consum ing liquor and while they were consum ing 

liquor, two persons, known to the deceased, cam e there and altercated 

with A1 and also m anhandled him . The deceased did not  interfere and 

at tack the two persons on behalf of A1. Thereupon, the accused 

returned to the railway stat ion auto stand and picked up an altercat ion 

with the deceased for not  interfer ing with the said two persons and 

at tacking them  on behalf of him . While so, on 07.07.2008, at  about   

11 PM, the deceased and L.W.7 and two others cam e to the railway 

stat ion auto stand and enquired about  A1 and in the m eanwhile,  
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A1 cam e there. L.W.7 quest ioned A1 for picking up a quarrel with the 

deceased and at  that  juncture, they had heated argum ents and they 

had a scuffle and the deceased and L.W.7 beat  A1 with hands and 

later they all dispersed. The accused bore grudge against  the deceased 

and L.W.7 and hatched a plan to do away with the lives of the 

deceased and in pursuance of their  com m on object , both the accused 

secured G.I  pipe and hide the sam e in the auto of A1 and both the 

accused were wait ing for an opportunity to wreck vengeance against  

the deceased and L.W.7. 

 

 While so, on 08.07.2008, at  about  1.00 Hrs, L.W.1 was at  the 

railway stat ion, the deceased, L.Ws.2, 3, and 7 cam e in an auto and 

enquired L.W.1 about  the accused and L.W.1 replied that  he does not  

know about  them  and he expected that  both the accused m ight  be at  

RTC com plex. The deceased and L.Ws.2, 3 and 7 requested L.W.1 to 

accom pany them  and when they reached Eagle Wines in the said auto, 

found the accused consum ing liquor by the side of the road and on 

seeing them , L.Ws.1, 2, 3, 7 and the deceased stopped the auto and 

got  down. The deceased and L.W.7 went  to A1 and requested him  to 

apologise them  for the earlier incidents. Then, A1 picked up a G.I  

water pipe from  his back and beat  the deceased with the G.I  pipe over 

the head, as a result , the deceased sustained bleeding injury and fell 

down. Then A1 beat  L.W.7 with the GI  pipe over his head, as a result  

of which, L.W7 also sustained bleeding injury and fell down.  

Further, A1 and A2 also beat  the deceased and L.W.7 with an iron rod 

on their  heads and person. When neighbours i.e. L.Ws.1 to 4 and 

others t ired to rescue the deceased and L.W.7, the accused aim ed the 
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GI  pipe and iron rod towards them  and out  of fear, they could not  

rescue the deceased and L.W.7. Later, the accused fled away from  that  

place and then all the injured were shifted to the hospital in an 

am bulance.  

 

 On 08.07.2008, based on a report  given by L.W.1, a case in 

Cr.No.355 of 2008 under Sect ions 307 read with 34 I PC was 

registered. During the course of invest igat ion, death int im at ion was 

received with regard to the deceased, on 09.07.2008 at  1.05 PM,  

and then Sect ion 302 I PC was added. I n the course of further 

invest igat ion, the scene of offence panchanam a was conducted;  

inquest  and post  m ortem  exam inat ion were conducted on the dead 

body of the deceased. The accused were arrested and their  

confessional statem ents were recorded and weapons were seized in 

pursuance of the said statem ents. The accused were sent  for judicial 

custody and after concluding invest igat ion, the charge sheet  was laid 

for the sam e offences.  

 

On appearance of the accused, the I  Addit ional Chief 

Met ropolitan Magist rate, Visakhapatnam , after com plying with the 

required legal form alit ies, com m it ted the case to the Sessions Division 

by vir tue of orders in PRC.No.32 of 2008 dated 23.03.2009.  

The Sessions Judge, in turn, m ade over the case to the I  Addit ional 

Met ropolitan Magist rate, Visakhapatnam  for t r ial and disposal in 

accordance with law. The Court  below, on appearance of the accused, 

fram ed the charges against  them  for the sam e offences and after 

recording the plea of not  guilty by the accused, conducted the t r ial of 

the case and exam ined P.Ws.1 to 11, Exs.P1 to P18 and M.Os.1 to 5 
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on behalf of the prosecut ion. After concluding the prosecut ion 

evidence, the accused was quest ioned about  the incr im inat ing 

circum stances appearing in the prosecut ion evidence, which they 

denied and they did not  choose to exam ine any witness on their  

behalf.  

 

3. The Court  below, after appreciat ing the evidence on record and 

considering the m aterial on record, passed the im pugned judgm ent  

against  which the present  appeal is preferred on the following 

grounds:  

 

 The Court  below ought  to have seen that  P.W.2 did not  m ent ion 

the nam e of the assailants as A1 and A2, before the doctor;  the Court  

below ought  to have seen that  in Ex.P7 wound cert ificate of P.W.2,  

the nam es of A1 and A2 are not  found;  the Court  below failed to see 

that  the offence took place during the night  t im e and that  there was 

no sufficient  light  at  the scene of offence;  the Court  below ought  to 

have seen that  there was no scope for P.Ws.1 and 2 to ident ify the 

accused in the dark night ;  the Court  below failed to see that  the 

m edical evidence did not  support  the prosecut ion version regarding 

num ber of injur ies and it  also ought  to have seen that  the conduct  of 

P.W.1 is very abnorm al. 

 

4. Heard learned counsel for the appellant  and the learned Public 

Prosecutor. 

 

5. The counsel for the appellants contends that  there was no 

intent ion on the part  of the accused, as even according to the case of 

the prosecut ion, the accused did not  go and at tack the deceased.  
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I t  is only when the deceased approached the accused that  they, in a fit  

of anger, at tacked the deceased and P.W.2. Hence, the case cannot  be 

brought  under Sect ion 300 I PC and punishm ent  cannot  be awarded 

under Sect ion 302 I PC. The counsel further contends that  the injur ies, 

as stated by the witnesses and as found on the body of the deceased, 

as stated by the Doctor, who conducted the post  m ortem  exam inat ion, 

do not  correspond and the injur ies found on the body of the deceased 

at  the t im e of post  m ortem  exam inat ion are m any, while so m any 

injur ies were not  stated by the witnesses. 

 

6. Learned Public Prosecutor, on the other hand, contends that  the 

evidence of the witnesses would show that  they left  the scene of 

offence after the init ial at tack on the deceased and P.W.2 and hence, it  

has to be assum ed that  the injur ies were caused subsequent  to their  

leaving the scene of offence and hence, they could not  test ify about  

the said fact . He also contends that  the intent ion can be developed on 

the spot  and hence, sim ply by the fact  that  the accused did not  go and 

at tack the deceased and P.W.2, it  cannot  be said that  they did not  

have intent ion to com m it  the m urder of the deceased. 

 

7. Keeping the above argum ents in view and the m aterial on 

record, we fram e the following points for determ inat ion:  

1.  Whether the accused had intent ion to com m it  the 

m urder of the deceased and P.W.2. 

 

2.  Whether the evidence adduced by the prosecut ion 

would suffice to arr ive at  a doubt less conclusion that  

the accused com m it ted the offences alleged against  

them . 

 

3.  To what  result .  
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POI NT No .1 :  

 

8. P.W.1 narrates about  the events earlier to the incident  also and 

states that  he is an auto dr iver by profession and keeps his auto 

r ickshaw at  Visakhapatnam  Railway Stat ion. On 07.07.2008, at  about  

11 PM, his fr iend Krishna, P.W.2, who is also an auto dr iver, called him  

over phone and inform ed that  he beat  one person by nam e Krupa, A1, 

and that  A1 went  to the police stat ion to lodge a report  against  him . 

Krishna asked him  to com e to the railway stat ion to effect  com prom ise 

between them . He was in a cinem a theat re at  that  t im e and hence, 

after watching the m ovie, when he reached hom e, P.W.2,  

the deceased, one Karun Kum ar and one Vara Kum ar were present  in 

his house. When he asked P.W.2 as to why he beat  A1, P.W.2 

inform ed that  on 04.07.2008 when A1, A2 and the deceased were 

taking alcohol in the bar, som e third persons by nam e Pratap and 

Nagesh beat  A2 and that  the deceased did not  interfere to quest ion 

the assailants and as such, A1 blam ed the deceased for not  com ing to 

his rescue in the said altercat ion. P.W.2 further inform ed that  he went  

to quest ion A1 as to why he is blam ing the deceased and then, in the 

process, he beat  A1.  

 

9. P.W.1 further stated that  thereafter, all of them  went  to 

Visakhapatnam  Railway Stat ion and by that  t im e, their  fr iend Durga 

Rao was present  and when they enquired regarding the whereabouts 

of A1 and A2, Durga Rao inform ed them  that  P.W.2 beat  A1 and that  

he was present  at  that  t im e and he further inform ed them  that  A1 and 

A2 beat  him  also, as he did not  interfere to rescue A1 when P.W.2 beat  

A1. Hence, they took Durga Rao along with them  and they were all 
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going to the RTC com plex, expect ing A1 and A2 to be at  that  place, for 

the purpose of com prom ise and on the way to RTC com plex, P.W.2 

inform ed them  that  A1 and A2 m ight  be at  Eagle Bar and Restaurant  

and as such, they went  there and found A1 and A2 sit t ing on the 

pavem ent , in front  of the said bar, which is situated on the road 

leading to Sri Kanya theat re from  the railway stat ion. After seeing A1 

and A2, they stopped the auto and all of them  got  down and requested 

A1 and A2 to enter into a com prom ise. I m m ediately, A1 took one GI  

water pipe, hidden inside his shir t , on his back side and beat  the 

deceased on the back of his head, with the said iron pipe.  

The deceased fell unconscious on the road. Thereafter, A1 beat  P.W.2 

with the sam e pipe on the r ight  side of his tem poral region, over the 

r ight  ear and he also fell unconscious after sustaining the said injury. 

Thereafter, A2 also took an iron rod from  the back side of his shir t  and 

beat  P.W.2 on his head with the said iron rod. Thereafter, A2 beat  the 

deceased on his head with the said iron rod. The accused also t r ied to 

at tack them  with the said iron rods and out  of fear, they ran away 

from  the said place. A1 and A2 went  away from  the scene of offence, 

in the auto of A2. After they left  the scene of offence, they cam e there 

and inform ed the am bulance, which cam e to the spot . Vara Kum ar, 

who is their  fr iend, took the deceased and injured P.W.2 to K.G. 

Hospital in the said am bulance. P.W.1 ident ified the GI  pipe used by 

A1 and iron rod used by A2, which are m arked as M.Os.1 and 2.   

 

10. P.W.1 further stated that  he knew A1 and A2 very well and had 

acquaintance with A1 and A2 since last  seven years and they were also 

auto dr ivers by profession. He explained that  there was a st reet  light  
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of m unicipal corporat ion at  the scene of offence and the light ing of the 

Srilekha lodge and the light ing of the nearby pet rol bunk was also 

available at  that  t im e and it  was not  dark at  that  t im e and there was 

sufficient  light ing at  the scene of offence. 

 

11. I n the cross-exam inat ion, he stated that  when A1 and A2 t r ied 

to at tack them  also, after beat ing the deceased and P.W.2, they ran 

away due to fear. He explained that  A2 beat  the deceased on the r ight  

leg after he fell down. A2 beat  P.W.2 on his head after he fell down 

and sustained two injur ies. The deceased sustained only one injury on 

his head. He further stated that  the deceased fell down in a prost rate 

posit ion towards his front  side. After they ran away, he did not  know 

whether the accused again beat  the deceased or not ,  who fell down in 

an unconsciousness state. After they got  down from  the auto,  

on seeing A1 and A2 on the pavem ent , first  discussion took place 

am ong them  and A1 beat  the deceased with the said pipe from  his 

back side by standing behind him . The deceased sustained injury on 

the back of his head. P.W.1 and Durga Rao ran away towards Sri 

Kanya theat re and the other persons Karun Kum ar and Vara Kum ar 

ran away towards new colony area. After the deceased and P.W.2 were 

taken in the am bulance by Vara Kum ar, P.W.1 and Durga Rao and 

Karun Kum ar went  away in our auto. They did not  inform  the 

personnel of the am bulance over phone and after they ran away, they 

again reached the scene of offence after arr ival of the am bulance. He 

did not  see A1 and A2 leaving the scene of offence and he did not  

know whether they left  M.Os.1 and 2 at  the scene of offence or not . He 

did not  know whether police took A1 and A2 to the police stat ion on 
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that  day. He adm it ted that  the deceased was init ially adm it ted in  

K.G. Hospital and from  there he was shifted to Aditya Crit ical Care 

Unit . Regarding the source of light , he stated that ,  as the police did 

not  ask him  about  the sam e, he did not  state to the police about  the 

source of light .  The suggest ion given to P.W.1 would reflect  the 

defence taken by the accused, which is that  after they got  down from  

the auto, Durga Rao first  beat  A1 on his face;  the deceased quest ioned 

Durga Rao as to why he beat  A1 and Durga Rao beat  the deceased and 

that  when P.W.2 interfered, said Durga Rao beat  P.W.2 also and while 

the deceased and P.W.2 were running towards pet rol bunk on the 

road, the deceased was beaten by Durga Rao and after sustaining 

injur ies, the deceased fell opposite to the pet rol bunk and P.W.2 fell on 

the other side of the road near the bus stop. I t  was suggested that  A2 

was not  at  all present  at  the scene of offence. 

 

12. P.W.2 is the injured witness and he corroborated the evidence 

of P.W.1 on all aspects. According to his evidence, he fell unconscious 

after sustaining injur ies in the hands of A1 and A2, on his head and he 

regained consciousness only after four days after the incident  and 

cam e to know that  the deceased died. He also ident ified M.Os.1 and 2.  

 

 I n the cross-exam inat ion, he adm it ted that  the deceased is his 

close fr iend and an adm ission was also taken from  him  that  A1 and A2 

are also his fr iends. He further adm it ted that  a case under Sect ion 307 

I PC was filed and pending against  him . But  he denied the suggest ion 

that  other cases were also pending. I t  was further elicited that  when 

A1 first  beat  him  with an iron pipe, he fell down on the pavem ent  and 

again got  up and thereafter, A2 beat  him  with an iron rod on his head, 



  10 

 

then he fell down and lost  conscious and hence, he cannot  exact ly say 

whether he fell down on the pavem ent  or on the road after receiving 

the blow from  A2. When A1 beat  the deceased, he was standing 

opposite to the deceased and A1 went  behind the deceased and beat  

him  on his head. The deceased was standing on the road by the side of 

the pavem ent  at  that  t im e and he fell down on the road in a prost rate 

posit ion. P.W.1, Karunakar, Durga Rao and Vara Kum ar went  

backwards when A1 and A2 beat  the deceased. He stated that  when 

A2 beat  him  on his head with iron rod, he fell on the road towards 

r ight  side. He sustained two injur ies on his head and one injury below 

chin and another above throat . He further stated that  in total he 

sustained three injur ies. Speaking about  Durga Rao, he stated that  he 

knew him  since last  two years pr ior to the date of the incident  and he 

is also an auto dr iver and he died during the pendency of the case. He 

adm it ted that  Durga Rao is also called Pichi Durga Rao as he got  

m ental cert if icate with him . He could not  say whether any cr im inal 

case was pending against  Durga Rao. The om issions pointed out  are 

that  he did not  state in the earlier statem ent  that  A1 beat  the 

deceased on the back of his head, A1 beat  him  on the r ight  side of his 

head and that  A2 beat  the deceased on his leg. Sam e suggest ions 

were given to P.W.2 also and one st range suggest ion was given, that  

as Durga Rao is his fr iend and as he beat  him , he did not  disclose his 

nam e before the Doctor and stated that  unknown persons beat  him . 

Again an adm ission was taken that  Durga Rao is also his fr iend and 

further, it  was suggested that  he colluded with Durga Rao and got  

foisted this false case.     
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13. From  the suggest ions given to P.W.1 and 2, which is the 

m aterial evidence, it  can be understood that  the accused developed 

grouse against  the deceased for not  support ing A1 when he was 

at tacked by som e assailants. From  the fact  that  they had iron pipes in 

their  possession and were hiding them  in their  back, it  can be 

understood that  they were wait ing for an opportunity to at tack and kill 

the deceased. There is an incident  in which P.W.2 also beat  A1 and the 

evidence of P.W.1 shows that  A1 was about  to lodge a report  against  

P.W.2. Hence, the intent ion to kill P.W.2 can also be assum ed,  

m ore so, coupled with the m anner in which the at tack was m ade. 

 

14. The argum ent  of the counsel for the appellants that  there is no 

intent ion, as the accused did not  go by him self and at tack the 

deceased and P.W.2, cannot  be accepted, as the arm ing of A1 and A2 

with the iron rods is one factor,  which shows that  they had intent ion to 

at tack the deceased and P.W.2, if not  at  that  point  of t im e, at  som e 

point  of t im e. The evidence only shows that  opportunity had com e to 

them  at  that  t im e and they at tacked the deceased and P.W.2. Even 

otherwise, the intent ion can develop on the spot . The m anner of at tack 

does not  anywhere allow us to opine that  there was no intent ion on 

the part  of A1 and A2. 

 

15. The evidence of the Doctor,  P.W.9, who conducted the post  

m ortem  exam inat ion, also can be read together with the evidence of 

P.Ws.1 and 2 in order to understand whether the at tack was to do 

away with the deceased and P.W.2 or not . The evidence shows that  

there was a contusion present  on the r ight  side of the head 2 cm s 

above the r ight  ear;  a sutured wound of 5 x ½  cm s with five st it ches 
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present  horizontally on the r ight  side of back of head on upper ½  of 

occipital region, with surrounding contusion of 3x3 cm s;  bone deep 

lacerat ion of 4x1 ½  cm s on back of upper ½  of cent re of head,  

with surrounding contusion of 2x2 cm s and other abrasions. There is 

also bruising of 12 x 8 cm s of all the underly ing t issues of r ight  

parietal occipital scalp;  fissured fracture of 10 cm s long on r ight  

tem poral parietal bones of vault  of skull extending into base of skull;  

diffuse subdural and subarchanoid t raum at ic haem orrhage present  all 

over the brain, m ore on r ight  parietal and left  tem poro parietal region 

of the brain, with haem orrhagic contusion in brain stem  region and 

fissured fracture of 6 cm s long  on r ight  front  fossa of base of skull as 

cont inuat ion of fissured fracture of injury No.13. The injur ies are 

stated to be possible by a blunt  object  with heavy force.  

The Doctor test ified that  M.O.1 could cause such injur ies and the cause 

of death is respiratory and circulatory failure due to injury to the brain, 

due to head injury.  

 

16. The evidence of P.W.9 and P.Ws.1 and 2 read together would 

clear ly show that  after P.W.1 left  the spot  and after P.W.2 becam e 

unconscious, A1 and A2 cont inued to at tack and caused the injur ies,  

which are not  spoken to by P.Ws.1 and 2, which are seen on the dead 

body of the deceased. That  would m ake it  clear that  the at tack m ade 

by A1 and A2 was with an intent ion to cause the death of the 

deceased.  

 

17. The evidence of P.W.8, another doctor, who exam ined P.W.2, 

shows that  P.W.2 sustained a lacerat ion over the tem pora parietal 

region;  a lacerat ion on the r ight  ear and the CT scan revealed that  
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there is a depressed r ight  parietal haem atom a on r ight  parietal area 

and fracture of r ight  parietal area.  

 

18. From  the fact  that  P.W.2 becam e unconscious, A1 and A2 m ight  

not  have cont inued to at tack P.W.2 further but  the m anner of at tack 

would certainly show that  they have at tacked P.W.2 with the sam e 

intent ion with which they at tacked the deceased. Hence, we conclude 

that  the accused at tacked the deceased and P.W.2 with an intent ion to 

com m it  their  m urder.  

 

 The point  is answered accordingly. 

 

POI NT No .2 :  

 

19. The suggest ions given to P.W.2 are as absurd as absurdity can 

be.  When it  is proved from  the evidence of P.Ws.1 and 2, that  the 

accused are also their  fr iends, m ore so, when it  was brought  forth in 

the form  of an adm ission, which m eans that  it  is the case of the 

accused also, there is absolutely no reason that  can be assum ed for 

P.Ws.1 and 2 to exonerate Durga Rao, who really at tacked the 

deceased and P.W.2 and im plicate A1 and A2, who stand on the sam e 

pedestal, in term s of fr iendship. The understanding of any prudent  

person would go on the lines that  a vict im  would not  leave the real 

culpr it .  Moreover, the evidence of P.W.1 shows that  Durga Rao also 

accom panied them  to quest ion the accused. Hence, there can 

absolutely be no reason for Durga Rao to at tack P.W.2 and the 

deceased. Thus, we are of the opinion that  m ost  of the suggest ions are 

m ade in the air , without  any basis. 
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20. P.W.5 is a witness for the seizure of the weapons, at  the 

instance of A1 and A2, in pursuance of their  confession. The cross-

exam inat ion of P.W.5 does not  throw any doubt  on the veracity of the 

witness. The evidence of P.W.5 shows that  they accom panied the 

police and on seeing them , the accused t r ied to run away and they 

were apprehended by the police. The conduct  also supports the occular  

evidence. 

 

21.  We do not  see any m erit  in the argum ent  as regards source of 

light . Accused are known to the vict im s and witnesses.  The place of 

offence is a public road near a bar, where the presence of light  can be 

clearly assum ed. 

 

22. The argum ent  regarding the conduct  of PW.1 is not  sound, when 

appreciated vis-à-vis natural hum an conduct . I f he was a planted 

witness, he could have test ified to the whole happenings and lent  

support  to the case. To our understanding, he projects as a natural 

witness. He was interested in saving him self rather than staying and 

taking the r isk of being at tacked. He is a direct  witness to the 

em ot ional flare of the accused and hence his fear and consequent  

conduct  stands to be natural. 

 

23. The m ent ioning of unknown persons as the at tackers, in the 

wound cert ificate of PW.2 is, no doubt , a considerable aspect . But  it  

would not  hold the st rength of overruling the cogent  evidence. I t  can, 

som et im es, be at t r ibuted to the wrong not ing by the concerned. We 

feel that  giving m uch weight  to the said aspect , in the light  of the 

other evidence, m ore part icular ly, the evidence of an injured witness, 
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which stands on a higher plane of credibilit y, which proves the guilt  of 

the accused, is not  in the spir it  of r ight  appreciat ion of things. 

  

The point  is accordingly answered. 

 

POI NT No .3 :  

 

Hence, with the above t rustworthy evidence speaking about  the 

com plicity of the accused in the alleged offences, we do not  find any 

reason to interfere with the verdict  of the Court  below.  

 

 I n the result , the cr im inal appeal is dism issed, upholding the 

convict ion and sentence im posed on the appellants/ accused in 

SC.No.87 of 2009 dated 31.03.2011 by the I  Addit ional Met ropolitan 

Sessions Judge, Visakhapatnam . The period of detent ion/ im prisonm ent  

undergone by the appellants/ accused before t r ial and after t r ial shall 

be set  off against  the term  of im prisonm ent . The appellants/ accused, 

who are on bail,  are directed to surrender before the t r ial Court ,  

which shall com m it  them  to the concerned jail for undergoing the 

rem aining period of im prisonm ent .  

 

As a sequel, the m iscellaneous applicat ions, if any pending,  

shall stand closed. 

___________________ 

C. PRAVAEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 11, 2018 

DSK  


