THE HON’BLE Dr. JUSTICE SHAMEEM AKTHER

SECOND APPEAL No.681 OF 2000

JUDGMENT:

This Second Appeal is filed under Section 100 of the Code of Civil
Procedure, 1908 (for short, ‘C.P.C.") aggrieved by the judgment and decree
dated 01.02.2000 passed in A.S. No.33 of 1998 on the file of the IV Additional
District Judge, Guntur (for short, ‘first appellate court’), wherein the first appellate
court set aside the judgment and decree dated 10.11.1997 passed in O.S.

No.168 of 1985 on the file of the Additional Subordinate Judge, Guntur (for short,
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of the executant.

(2) Whether the recital in Ex.A1 that all the other properties shall
devolve and D7 would mean and include the properties bequeathed
to one of the legatee who predeceased executant or on her death

whether general succession opens.

(3) In the absence of any documentary evidence with respect to sale
transaction whether the Court can declare the title of the purchaser.

5. Learned counsel for the appellant-plaintiff would submit that on the

demise of legatee before the death of the executant of the Will, the Will would not
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be operative and the legatee’s share would revert back to the other legal heirs of
the executant; Ex.A1 is the Will deed dated 04.07.1966 filed before the trial
Court, wherein the executant-China Veeraiah settled an extent of Ac.1-00 of land
in favour of his daughter-Venkata Ravanamma (plaintiff) and another Ac.1-00 of
land in the name of his another daughter-Kannamma and the said Kannamma
pre-deceased her father-China Veeraiah; under Ex.A.1-Will, the remaining other
property was given to the 7" defendant; the property bequeathed in favour of the

deceased-legatee would not get transferred, which whould remain with the

executant of the Will; 1i iginal suit filed by tl laintiff for partition of
Acs.2-00 of ne-dCre IS begue: 1der Ex.A.1;
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evidence on record, erroneously set aside the decree and judgment passed by

the trial Court; and ultimately, prayed to allow the Second Appeal as prayed for.

6. On the other hand, learned counsel for the respondents-defendants
would contend that the trial Court without considering the evidence adduced by
the defendants i.e., the evidence of D.Ws.1 to 4 and the documents Exs.B.1 to
B.5, decreed the suit filed by the plaintiff; the first appellate court after
appreciation of the entire evidence on record, rightly allowed the appeal by

setting aside the judgment and decree passed by the trial Court; there is nothing
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to interfere with the judgment and decree passed by the first appellate court; and

ultimately, prayed to dismiss the Second Appeal.

7. To adjudicate the lis and to answer the substantial questions of law,

it is necessary to refer to the relevant pleadings of the parties.

(@)  The suit schedule property originally belonged to the plaintiff's
father late Enumula China Veeraiah. He had two daughters, late Kannamma and

the plaintiff and only son-7" defendant. Late China Veeraiah executed his last

W||| dated 0/1 NAR 10RAR while haniioathina Ar 10N A1it Af Arce 20N tn the p|a|nt|ff

and the oth the-ptaintifi’s a. The said
Will was du angsregistered-on, fhai ddte ed intestate
leaving bel Sofis/“andqa Gatghter, w0y, arcy tdefe to 6. The
executant o il '€EnlnaiVee Jied aboutyl } years iy the demise
of his elder ter-Kannam After'de of the &xe ‘he Will has
come into fc ) plamiff-he 20IN 2 absoelute oy 3r share i.e.,
Ac.1-00 of | \plainrtiff.codtendaeihat flawng half of the entire
suit schedul Ne is also-eptimed-to-1/3" sf r Ac.1-00 of
land. Thus, [76"shar 0 6 together
have 1/6" s e out of the

suit schedule property. The plaintiff and the defendants have been in joint
possession and enjoyment of the suit schedule property. As there were some
misunderstandings arose between the parties, the plaintiff is constrained to file

the suit for partition of the suit schedule property.

(b) The 7" defendant filed written statement and the same was
adopted by defendants 1 to 6 contending that as per the Will, the mother of the
defendants 1 to 6 namely Kannamma has to get the southern plot of Ac.1-00
after the death of China Veeraiah in the schedule property. The said Kannamma

predeceased China Veeraiah. The plaintiff sold away Ac.1-00 of land after death
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of her father besides Ac.0-75 cents purchased from her mother for a valid
consideration of Rs.35,600/-. Since August, 1979, there are disputes among the
plaintiff, her husband and the defendants 1 to 7. The suit is not maintainable for

partition of entire Acs.2-00 of land. Ultimately, prayed to dismiss the suit.

(c) The trial Court basing on the pleadings of both the parties, framed

the following issues for trial:

1) Whether the court fee paid is correct?

2) Whether il it is bad f joinder of ies?

3) W Liffs, antitled foy partit dule

prope separalePSsession?

4) To lief?

(d) triat |Codri € copusidefi he levidernce V.1 and the
documents 0 Warked opdaehalf ofterplaintif evidence of
D.Ws.1 to e doeumehisiEXSEL1.~0+B:5 ma half of the
defendants, maryrgecree-airecting for uit schedule
property intc ) the plaintiff
by metes ¢ ccree dated

10.11.1997 passed by the trial Court, the defendants preferred A.S. No.33 of
1998 before the first appellate court. The first appellate court, after appreciating
the entire evidence on record, was pleased to allow the appeal filed by the
defendants by setting aside the judgment and decree passed by the trial Court.
Challenging the said judgment and decree passed by the first appellate court, the
plaintiff preferred the Second Appeal raising the substantial questions of law

referred to supra.
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8. The record reveals that the suit schedule property originally
belonged to the plaintiff's father late Enumula China Veeraiah. He had two
daughters, late Kannamma and the plaintiff and only son-7" defendant. Late
China Veeraiah executed his last Will dated 04.06.1966 bequeathing Ac.1-00 out
of Acs.2-00 to the plaintiff and the other Ac.1-00 to his elder daughter-
Kannamma. The said Will was duly executed and registered. The plaintiff's
elder sister-Kannamma predeceased China Veeraiah leaving behind her sons

and daughter, who are defendants 1 to 6. The executant of the Will China

Veeraiah di 11 'der daughter-
Kannamma. pute~aboul (herel ies. During
pendency o 1€ 7.} 'defendant) digd and "his™¢ -atives were
brought on ds~oefepddts=8. 10 - 10 Ro" ptove the plaintiff
deposed as 0d gothmarked ExA.1-regisiered: Wik & by father of
plaintiff, Exs ) AZ5ieasiib ) (pEtcha: f eleetrical ¢ x.A.6-bill for
electricity ¢ A.Z-lefier, addesBed hy JElectric nt, Exs.A.8
and A.9- bi gtricitys changes @I ArT*reqist > issued by
Agricultural pehaltef the~Oetegoants L e examined
and Ex.B.1- r F.1399 to
1401, Ex.B. .B.5-Appeal

grounds in A.S. No.91 of 1996. After appreciation of entire evidence on record,
the trial Court was pleased to decree the suit in favour of the plaintiff directing to
divide the suit schedule property into six equal shares and allot four such shares
in favour of the plaintiff by metes and bounds. However, the first appellate court
set aside the judgment and decree passed by the trial Court holding that as there
is recital in Ex.A.1-Will deed that the remaining land would devolve upon the 7"
defendant. In case of death of the legatee, the property proposed to be
bequeathed would remain with the executant of the Will. On the demise of the

executant of the Will, it has to be shared as per the rights of the succession of the
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parties. Therefore, the finding of the first appellate court, in reversing the
judgment and decree of the trial Court, is not in consonance with Ex.A.1-Will
deed. The first appellate court erred in dismissing the suit. The findings of the
first appellate court are perverse. A perusal of the judgment of the trial Court
would show that the first appellate court being the last court of fact had, without
considering the evidence on record, erroneously reversed the well considered

judgment and decree of the trial Court. Therefore, there is merit in the Second

Appeal.
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