
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CI VI L MI SCELLANEOUS APPEAL No .1 0 6 5  o f  2 0 0 5  

 

JUDGMENT:  (per Hon’ble Sri Just ice C. Praveen Kum ar)  

 
 

 Assailing the order in OP.No.124 of 2000 dated 13.09.2005 on 

the file of the Senior Civil Judge, Anakapalli wherein the applicat ion 

filed under Sect ion 13(1) (b)  of the Hindu Marr iage Act  ( for short   

‘the Act ’)  for divorce was dism issed, the present  appeal is preferred 

under Sect ion 28 of the Act  by the appellant / pet it ioner. 

 

2.  For the sake of convenience, the part ies will hereinafter be 

referred to as arrayed in the or iginal pet it ion.  The facts, as put  forth 

by the pet it ioner in the or iginal pet it ion filed in the Court  below,  

are br iefly as follows:   

 The m arr iage of the pet it ioner was perform ed with the 

respondent  in the year 1982 at  Sankaram atham , Visakhapatnam  as 

per Hindu r ites. Out  of their  wedlock, they were blessed with two 

daughters. After m arr iage, the part ies lived at  Tenali for about   

14 years and thereafter, shifted to Anakapalli.  I t  is stated that  the 

respondent  harassed the pet it ioner m entally and physically from  the 

beginning of their  m arr iage. As he was addicted to bad vices, used to 

abuse the pet it ioner as well as his daughters in vulgar language apart  

from  beat ing her without  any reason. I t  is stated that  since the m ental 

condit ion of the respondent  was not  good, he was given Hom eo 

t reatm ent . I t  is further stated that  the respondent  was involved in 

cr im inal case and as such, arrested in the year 1996. I t  is stated that  

the pet it ioner deposited an am ount  of Rs.15,000/ -   in the nam e of the 
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respondent  in the year 1990, which got  m atured in the year 1995 for  

Rs.30,000/ - , which was spent  by the respondent  for his bad vices.  

I t  is stated that  the respondent  forcibly snatched a gold chain weighing  

5 tulas from  the pet it ioner and left  the house desert ing the pet it ioner 

and her daughters. Since the respondent  deserted the pet it ioner and 

her daughters, the aforesaid OP cam e to be filed seeking divorce. 

 

The respondent  filed counter denying the averm ents m ade 

against  him  with regard to bad vices and harassm ent . I t  is stated that  

at  the t im e of m arr iage, he was unem ployed and after m arr iage,  

on the advice of one Ekkirala Krishnam acharya, he shifted his abode 

from  Anakapalli to Pervalipalem  and started an elem entary school,   

in a rented building and earned huge profits in the business.  

I t  is said that  though the pet it ioner studied only m at r iculat ion,  

she assisted him  in running the school and used to give all his earnings 

to the pet it ioner and used to deposit  am ounts in the joint  nam es of 

him self and the pet it ioner. I t  is said that  one Padarthi Sr inivasa Rao of 

Tenali developed int im acy with the pet it ioner and poisoned her m ind to 

capture all the am ounts earned by him  and withdraw the am ounts 

lying in the joint  account . With such m alafide intent ion, the pet it ioner 

asked him  to shift  the resident  to Anakapalli to establish business and 

that  she would join him  after the business is developed. I t  is said that  

in the year 1996, the pet it ioner cam e to Anakapalli and joined him  and 

later in the year 1997, he started an Elem entary English Medium  

school at  Anakapalli in a rented house and with his earnings,  

he purchased a flat  in the nam e of the pet it ioner. I t  is said while the 

respondent  was busy m aintaining school, his earnings were handled by 
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the pet it ioner. He also purchased 40 tolas of gold and silver art icles 

weighing about  2 Kgs which are in the custody of the pet it ioner.  

I t  is said that  taking advantage of the situat ion that  the im m ovable 

property was purchased in her nam e;  the deposits were also m ade in 

her nam e and the gold and silver art icles are in her custody,  

the pet it ioner filed the pet it ion with false allegat ions. I t  is said that  he 

never harassed and it  is the pet it ioner, who colluded with her 

daughters and harassed the respondent  with an intent ion to grab the 

propert ies. I t  is also said that  the respondent  filed O.S.No.31 of 2001 

seeking part it ion of the propert ies. 

 

 Basing on the above averm ents, the issue which fell for 

considerat ion before the t r ial Court  was whether the pet it ioner is 

ent it led to seek divorce on the grounds of ‘desert ion’ and ‘cruelty’.  

 
 I n support  of her case, pet it ioner exam ined herself as P.Ws.1 to 

3 and got  m arked Ex.A1. On behalf of respondent , R.Ws.1 to 4 were 

exam ined and Exs.B1 to B3 were m arked. Considering the oral and 

docum entary evidence, the t r ial Court  rejected the request  of the 

pet it ioner for dissolut ion of m arr iage. Challenging the sam e,  

the present  appeal cam e to be preferred. 

 

3. The fact  that  the pet it ioner and the respondent  are liv ing 

separately since last  18 years is not  in dispute. I n fact , both the 

counsel expressed their  inabilit y to contact  their  clients. Having regard 

to the lapse of t im e and since the pet it ioner and respondent  have been 

liv ing separately since last  18 years, this Court  feels that  there is no 

possibilit y of reunion of part ies.  
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4. Situat ion som ewhat  ident ical to the case on hand cam e up for 

considerat ion before a Division Bench of this Court  in KALAPATAPU 

LAKSHMI  BHARATI  v . KALAPATAPU SAI  KUMAR
1 .  I n the said 

case, the part ies had been liv ing separately for 14 years and there was 

no possibilit y of them  living together again. I t  was also a case where 

the m arr iage was irret r ievably broken down. I n view of the judgm ents 

of the Suprem e Court  in SAMAR GHOSH v . JAYA GHOSH [ 2007 (4)  

ALD 11 (SC) ]  and KOHLI  V. NEELU KOHLI  [ (2006)  4 SCC 558]  the 

Division Bench held that  long t im e separat ion it self would lead to 

m ental cruelty. I t  would be relevant  to ext ract  the relevant  para of the 

aforesaid decisions as under:  

“1 1 . I n the light  of the undisputed fact  that  the part ies have 

been liv ing separately for nearly 14 years, there may be no 

escape from  the conclusion that  the marriage has irret r ievably 

broken down. As held by the Supreme Court , a long t ime 

separat ion itself would lead to mental cruelty. Therefore, 

irrespect ive of the findings of the lower Court  on the failure of 

the appellant  to prove mental cruelty, she is ent it led to a 

decree for dissolut ion of marr iage on the sole reason that  there 

is not  possible for reunion of the part ies in order to live 

together. Since the m arr iage between the part ies has 

irret r ievably broken down, any at tem pt  to force the part ies to 

live together would tantam ount  to causing m ental cruelty and 

would only prolong the mental agony of the part ies for the rest  

of their  lives.”  

 

5. We feel that  the case on hand is ident ical to the one referred to 

above. Adm it tedly both part ies are liv ing separately since last  18 years 

or m ore. I n view of the judgm ents of the Suprem e Court ,  

which was also followed by another Division Bench of this court  in 

                                                            

1
 2017 (1) ALD 272 (DB) 
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KALAPATAPU LAKSHMI  BHARATI ’s case (1 supra) , long separat ion 

for m ore than 18 years would lead to m ental cruelty, irrespect ive of 

the finding of the Court  below. I t  was also held by the Suprem e Court  

that  any effort  m ade to force the part ies to live together would 

tantam ount  to causing m ental cruelty and would only prolong the 

m ental agony of the part ies. Hence, we feel that  the appellant  is 

ent it led to dissolut ion of m arr iage for the reason that  there is no 

possibilit y for reunion of the part ies in order to live together due to 

m ental cruelty.  

 

6. Hence, having regard to the observat ions m ade and the findings 

arr ived at , we feel that  the appellant  is ent it led to a decree for 

dissolut ion of m arr iage and the m arr iage between the appellant -

pet it ioner and the respondent  shall stand dissolved. 

 

 I n the result , the civil m iscellaneous appeal is allowed.  

As a sequel, the m iscellaneous applicat ions, if any pending, shall stand 

closed. There shall be no order as to costs. 

 

__________________ 

C. PRAVEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 5, 2018 

DSK 


