
  

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL PETITION No. 4845 of 2011 

ORDER:  

 

 Heard  the lea rned  c ounsel for the petitioners and  the 

respondents. 

 The p resent c rimina l petition is filed  to quash the p roc eed ings 

in C.C.No.1828 of 2007 for the offenc es under Sec tions 406 and  417 

IPC, on the file of the Court of the III Add itiona l Chief Metropolitan 

Magistra te, Hyderabad .  

The fac ts of the c ase a re tha t the sec ond  respondent herein 

who is the de fac to c omp la inant filed  a  p riva te c omp la int under 

Sec tion 200 Cr.P.C. for the offenc es punishab le under Sec tions 406, 

418 and  419 IPC aga inst the petitioners on the file of the above sa id  

Court. It is the c ase of the sec ond  respondent tha t himself and  his 

four b rothers a re the absolute owners and  possessors of the 

p roperty bearing  Munic ipa l No.7-1-386 c omprising  129 square ya rds 

situa ted  a t Ba lkampet, Hyderabad .  The above sa id  p roperty 

belongs to their fa ther.  Sinc e the da te of purc hase, the sec ond  

respondent a long with his mother and  b rothers were living  in the 

sa id  p roperty.  The mother-in-law of the petitioner No.3 viz. Smt. L. 

Sa tyamma was the pa terna l aunt of the sec ond  respondent and  as 

she was not having any shelter, she was permitted  to live in the sa id  

p remises.  As suc h, they a re in permissive possession. After the dea th 

of Smt.L.Sa tyamma, the petitioner No.3 a long with the petitioners 1 

and  2 a re c ontinuing in possession of the same.  However, in 
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January, 2006, the munic ipa l authorities in the p roc ess of road  

widening ac quired  an extent of 65 square ya rds.  The petitioners 1 

and  2 filed  an a ffidavit before the Munic ipa l Corpora tion c la iming 

to be the owners of the p roperty and  have rec eived  Rs.80,712/ -.  

When the sa id  ac t was questioned  by the sec ond  respondent and  

his family members, the petitioners refused  to pay the amount.  It is 

relevant tha t for the purpose of c la iming c ompensa tion, the 

petitioners c hea ted  the sec ond  respondent and  his other b rothers 

by c rea ting  some doc uments.  In fac t, a  suit for pa rtition and  

separa te possession was a lso filed  in O.S.No.348 of 2006 and  the 

sa id  suit was pend ing c onsidera tion.  The Court bellow a fter 

rec ord ing the sworn sta tement of the 2nd  respondent herein, taken 

c ognizanc e of the same and  numbered  the c ase as C.C.No.1828 of 

2007 for the offenc es under Sec tions 406 and  417 IPC.  Aggrieved  

by the same, the p resent c rimina l petition is filed .   

 The lea rned  c ounsel appearing  for the petitioners would  

c ontend  tha t the petitioners a re the absolute owners and  possessors 

of the sub jec t p roperty g iven to her pa terna l g rand  mother towards 

‘ pasupu kunkuma ’  a t the time of her marriage.  After her dea th, the 

petitioner No.3 a long with her family members a re living  in the 

p roperty.  It is a lso c ontended  tha t orig ina lly the p roperty was 

owned  by the fa ther of the sec ond respondent and  the 4th 

petitioner viz. K. Veera iah @ Erra iah.  The sa id  p roperty was 

ac quired  by him in the year 1942 and  a t the time of marriage of his 

sister Smt.L.Sa tyamma, it was g iven to her towards ‘pasupu 

kunkuma ’  and  from the year 1942 la te Smt.L.Sa tyamma and  her 

family members a re in possession and  enjoyment of the same.  The 
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petitioners have not c ommitted  any offenc e muc h less the offenc es 

as a lleged  in the c ompla int.  The c ompla int is a lso not ma inta inab le 

as the ingred ients of Sec tions 406 and  417 IPC a re not a ttrac ted .   

 To substantia te his c ontention, the lea rned  c ounsel for the 

petitioners relied  on a  dec ision reported  in BINOD KUMAR AND 

OTHERS v. STATE OF BIHAR AND ANOTHER1.   Basing on the same, he 

c ontended  tha t when the petitioners a re in possession of the 

p roperty from the period  of their g rand  mother from 1942 onwards, 

the question of permissive possession may not a rise as the sub jec t 

p roperty was g iven to la te Smt.L.Sa tyamma towards ‘ pasupu 

kunkuma ’  a t the time of her marriage.  He a lso a rgued  tha t when 

they a re in possession of the p roperty from 1942 onwards, the 

question of ra ising  an ob jec tion by the sec ond  respondent only in 

2006 tha t too when the Corpora tion pa id  the c ompensa tion for the 

road  effec ted  portion itself speaks volumes about the lac k of bona  

fides in the c ontentions ra ised  by the sec ond  respondent.  The 

sec ond  respondent has resorted  to initia tion of c rimina l p roc eed ings 

only to forc e and  p ressurize the petitioners to have a  settlement 

and  under the guise of the same, to c la im c erta in amount.  He a lso 

b rought to the notic e of this Court tha t the sec ond  respondent and  

his b rothers have a lso filed  a  suit in O.S.No.348 of 2006 for pa rtition 

and  separa te possession of the suit sc hedule p roperty whic h 

inc lude the sub jec t p roperty herein.  The sa id  suit, a fter c ontest was 

d ismissed  by judgment and  dec ree da ted  16.08.2010 and  the same 

is p lac ed  on rec ord .  In the sa id  suit, there is a  spec ific  observa tion 

                                                            

1 (2014) 10 SCC 663 
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tha t the sub jec t p roperty has been g iven to the mother-in-law of 

the petitioner No.3 towards ‘pasupu kunkuma ’ .  The appea l filed  

aga inst the sa id  judgment in this Court is pend ing  c onsidera tion.  It is 

pertinent tha t the issue c ropped  up  in the above sa id  judgment is 

simila r to the fac ts of the p resent c ase.  The relevant portion in the 

sa id  judgment is as under: 

“ Referring  to the growing tendenc y in business c irc les 

to c onvert purely c ivil d isputes into c rimina l c ases, in 

pa ragraphs (13) and  (14) of the Ind ian Oil Corpora tion’ s c ase 

(supra ), it was held  as under:- “ 13. While on this issue, it is 

nec essary to take notic e of a  growing tendenc y in business 

c irc les to c onvert purely c ivil d isputes into c rimina l c ases. This 

is obviously on ac c ount of a  p reva lent impression tha t c ivil 

law remed ies a re time c onsuming and  do not adequa tely 

p rotec t the interests of lenders/ c red itors. Suc h a  tendenc y is 

seen in severa l family d isputes a lso, [p ic ]lead ing to 

irretrievab le b reakdown of marriages/ families. There is a lso an 

impression tha t if a  person c ould  somehow be entang led  in a  

c rimina l p rosec ution, there is a  likelihood  of imminent 

settlement. Any effort to settle c ivil d isputes and  c la ims, whic h 

do not involve any c rimina l offenc e, by app lying p ressure 

through c rimina l p rosec ution should  be deprec a ted  and  

d isc ouraged . In G. Sagar Suri v. Sta te of U.P., (2000) 2 SCC 636 

this Court observed : (SCC p . 643, pa ra  8) “ It is to be seen if a  

matter, whic h is essentia lly of a  c ivil na ture, has been g iven a  

c loak of c rimina l offenc e. Crimina l p roc eed ings a re not a  

short c ut of other remed ies ava ilab le in law. Before issuing 

p roc ess a  c rimina l c ourt has to exerc ise a  grea t dea l of 

c aution. For the ac c used  it is a  serious matter. This Court has 

la id  c erta in p rinc ip les on the basis of whic h the High Court is 

to exerc ise its jurisd ic tion under Sec tion 482 of the Code. 

Jurisd ic tion under this sec tion has to be exerc ised  to p revent 

abuse of the p roc ess of any c ourt or otherwise to sec ure the 

ends of justic e.”  

 

 Per c ontra , the lea rned  c ounsel appearing  for the sec ond  

respondent c ontended  tha t the pa terna l g rand  mother of the 

sec ond  respondent viz. la te L. Sa tyamma was living  in the sub jec t 

p roperty as she was not having any house of her own.  However, 

the petitioners misrepresented  before the Corpora tion and  
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rec eived  the entire c ompensa tion tha t was pa id  for ac quisition of 

the portion of the p roperty a ffec ted  under the road  widening.  In 

the p roc ess, they have a lso c rea ted  some doc uments.  Therefore, a  

p rima fac ie c ase is made out aga inst the petitioners and  the 

p roc eed ings initia ted  aga inst them c annot be quashed .   

 To substantia te his c ontention, the lea rned  c ounsel relied  on 

a  dec ision reported  in MAKALADEVI AGARWAL v. STATE OF W.B. AND 

OTHERS2. Basing on the sa id  judgment, he c ontended  tha t when the 

tria l Court observed  tha t the c omp la inant had  made out a  p rima  

fac ie c ase aga inst the ac c used  persons for c ommission of any of 

the c rimina l offenc es, this Court is not justified  in quashing the 

p roc eed ings merely on the g round  tha t the same doc ument was 

under sc rutiny by it in a  c ivil p roc eed ing  initia ted  by the same 

c omp la inant.  Therefore, the filing  of a  suit for pa rtition does not 

c ome in the way of the sec ond  respondent in initia ting  the c rimina l 

p rosec ution. He relied  on the following paragraph in the sa id  

judgment.   

“ In view of the  of authorities to the c ontra ry, we a re sa tisfied  

tha t the High Court was not justified  in quashing  the 

p roc eed ings initia ted  by the appellant aga inst the 

respondents. We a re a lso not impressed  by the a rgument tha t 

as the c ivil suit was pend ing in the High Court, the Magistra te 

was not justified  to p roc eed  with the c rimina l c ase either in 

law or on the basis p ropriety. Crimina l c ases have to be 

p roc eeded  with in ac c ordanc e with the p roc edure as 

p resc ribed  under the Code of Crimina l Proc edure and  the 

pendenc y of a  c ivil ac tion in a  d ifferent c ourt even though 

higher in sta tus and  authority, c annot be made a  basis for 

quashing of the p roc eed ings.”  

 

                                                            

2 (2002) 1 SCC 555  
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 From the perusa l of the materia l on rec ord , it is revea led  tha t 

in the c omp la int exc ep t making a  ba ld  sta tement tha t some 

doc uments a re c rea ted  and  a  suit for pa rtition and  separa te 

possession was a lso filed , there is no other spec ific  a llega tion so as 

to meet the basic  ingred ients of Sec tions 406 and  417 IPC.  As fa r as 

basic  ingred ient of Sec tion 405 IPC is c onc erned , it reads as under: 

“ Whoever, being in any manner entrusted  with p roperty, or 

with any dominion over p roperty, d ishonestly misappropria tes 

or c onverts to his own use tha t p roperty, or d ishonestly uses or 

d isposes of tha t p roperty in viola tion of any d irec tion of law 

p resc rib ing  the mode in whic h suc h trust is to be d isc harged , 

or of any lega l c ontrac t, express or imp lied , whic h he has 

made touc hing the d isc harge of suc h trust, or willfully suffers 

any other person so to do, c ommits “ c rimina l b reac h of 

trust” .  

 

 In the c ase on hand , the spec ific  c ase put up  by the 

petitioners is tha t the sub jec t p roperty was g iven to la te  

Smt.L. Sa tyamma towards ‘ pasupu kunkuma ’  a t the time of her 

marriage.  In the suit filed  for pa rtition and  separa te possession by 

the sec ond  respondent herein and  his b rothers, the same issue fell 

for c onsidera tion by framing the following issue: 

“ Whether the p la int sc hedule p roperty was g ifted  to the 

mother-in-law of the sec ond  defendant towards her ‘ pasupu 

kunkuma ’? 

 

On keen c ontest, the sa id  pa rtition suit was d ismissed  by 

judgment and  dec ree da ted  16.08.2010.  In the sa id  judgment, 

there is a  c a tegoric a l find ing tha t the petitioner No.3 herein a long  

with her mother-in-law and  the other family members a re enjoying 

the suit sc hedule p roperty as owners and  it is g iven to her towards 

‘ pasupu kunkuma ’ .  In the light of the above sa id  spec ific  find ing, 
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the a llega tion made by the sec ond  respondent c annot be 

c ountenanc ed .   When the basic  ingred ient of entrustment of 

p roperty itself is d isbelieved  by a  c ompetent c ivil Court on a  full-

fledged  enquiry, the question of c hea ting  may not a rise.  To a ttrac t 

the offenc e of c hea ting , there should  be a  dec eit by any person 

fraudulently or d ishonestly induc ing the person so dec eived  to 

deliver any p roperty to any person etc .  In the c ase on hand , the 

spec ific  assertion of the petitioners tha t the sub jec t p roperty was 

g iven to la te Smt.LSa tyamma towards ‘ pasupu kunkuma ’  a t the 

time of her marriage whic h was c onfirmed  by a  c ompetent c ivil 

Court, the same c annot be doub ted . On the other hand , when the 

petitioners a re in possession of the p roperty from the year 1942 

onwards, the long silenc e on the part of the sec ond  respondent 

a lso ind ic a te the lac k of bona  fides on his pa rt.   

In the rec ent times, it is relevant to notic e tha t the pa rties a re 

trying  to c onvert a  c ivil litiga tion into c rimina l c ases so tha t under 

the guise of c rimina l p rosec ution there is every likelihood  of a  

settlement whereunder they c an c oerc e and  p ressurize the other 

pa rty to c ome to terms.  Therefore, any effort made to settle a  c ivil 

d ispute by resorting  to file a  c ase in c rimina l na ture should  be 

d isc ouraged .  In the c ase on hand , in the light of the p lead ings and  

the find ing g iven by a  c ivil Court estab lishes tha t the sec ond  

respondent is trying to c onvert purely a  c ivil d ispute into a  c rimina l 

litiga tion.  Therefore, this Court feels tha t it is a  fit c ase where the 

further c ontinua tion of c rimina l p roc eed ings aga inst the petitioners 

would  amount to abuse of p roc ess of law, apart from putting  the 

petitioners to a  lot of physic a l as well as menta l agony to fac e and  
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to undergo the c rimina l p rosec ution.  In the light of the same, the 

c rimina l p roc eed ings initia ted  aga inst the petitioners a re liab le to 

be quashed .   

Ac c ord ing ly, the c rimina l petition is hereby a llowed  quashing  

the p roc eed ings initia ted  aga inst the petitioner in C.C.No.1828 of 

2007 for the offenc es under Sec tions 406 and  417 IPC, on the file of 

the Court of the III Add itiona l Chief Metropolitan Magistra te, 

Hyderabad . 

Misc ellaneous petitions, if any, pend ing  in this c rimina l petition 

sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:18.04.2018 

Cc m 



  9 
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