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SECOND APPEAL No.642 of 2018  
 

JUDGMENT:   

 

This Second Appeal under Sect ion 100 of CPC is filed challenging 

the Decree and Judgm ent  dt . 16.02.2018 in A.S.No.19 of 2011 passed 

by I I  Addit ional Dist r ict  Judge, Kadapa at  Poddutur set t ing aside the 

judgm ent  and Decree dt . 22.02.2010 in O.S.No.495 of 2007 on the file 

of Principal Junior Civil Judge at  Proddutur.   

         For convenience of reference, the part ies to the appeal will 

hereinafter be referred as ranked in O.S.No.495 of 2007 by Principal 

Junior Civil Judge, Proddatur, through out  the judgm ent . 

  The Plaint iff / Respondent  No.1 herein filed the suit  for 

perpectual injunct ion rest raining the defendants from  interfer ing with 

their  peaceful possession and enjoym ent  of the suit  schedule property 

while claim ing r ight  in the property and that  they are in possession 

and enjoym ent  of the subject  property as on the date of filing the suit  

and as the defendants/ appellants herein are m aking efforts to infr inge 

or invade their  legal r ight , the plaint iffs filed the above suit  rest raining 

them  to interfere with their  peaceful possession and enjoym ent  over 

the subject  property.   

The defendants/ appellants herein set  up an independent  t it le to 

the suit  schedule property in Writ ten Statem ent  while denying the 

possession of the plaint iffs/ respondents herein and claim ed a specific 

r ight  by vir tue of Ex.B.4—Registered Gift  Deed and the Sale Deed 

m arked as Ex.B.5.  

Basing on the r ival content ions of both part ies, the t r ial Court  

fram ed four issues for t r ial. During t r ial,  on behalf of plaint iffs, Pws. 1 

to 4 were exam ined and Exs. A.1 to A.6 were m arked. On behalf of 
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defendants, Dws. 1 to 5 were exam ined and Exs. B.1 to 9 were 

m arked.  

Upon hearing argum ent  of both the counsel and perusing the 

m aterial available on record, the t r ial Court  dism issed the suit  holding 

that  the plaint iffs/ respondents herein failed to establish their  lawful 

possession and enjoym ent  over the suit  schedule property as on the 

date of filing the suit  as there is a discrepancy with regard to the 

boundaries m ent ioned in Ex.A.1 and the Schedule annexed to it .   

The unsuccessful plaint iffs preferred an appeal before the     I I  

Addit ional Dist r ict  Judge, Kadapat  at  Proddatur in A.S.No.19 of 2011 

and upon hearing both the counsel, the Appellate  Court  reversed the 

finding holding that  the plaint iffs/  respondents herein successfully 

proved their  content ion that  they are in possession and enjoym ent  of 

the suit  schedule property as on the date of filing the suit  and the 

defendants/ appellants herein t r ied to infr inge or invade the legal r ight  

r ights of the plaint iffs/ respondents herein and decreed the suit  in 

favour of plaint iffs grant ing perpectual injunct ion rest raining the 

defendants/ appellants herein from  interfer ing with their  peaceful 

possession and enjoym ent  of the plaint iffs.  

Aggrieved by the Decree and Judgm ent  passed by I I  Addl.  

Dist r ict  Judge, Kapada, this Second Appeal is preferred by the 

appellants/ defendants in the suit  contending that  the plaint iffs failed to 

establish their  r ight  to the property in view of the discrepancy in the 

boundaries m ent ioned in Ex.A.1 with reference to the suit  schedule 

annexed to the plaint .  Apart  from  that , the defendants/ appellants are 

able to prove that  they are in possession and enjoym ent  of the 

schedule property as on the date of filing the suit  and form ulated the 

following substant ial quest ions of law:  
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a)    Whether the Registered Sale Deed dt. 13.05.1969 

which is alleged to executed by the father of the 

Appellants in favour of respondent�s father is 

genuine or fabricated ?  

b)    Whether the boundaries mentioned in schedule 

property are tallying with Ex.A.1 ?  

c)    Whether the respondents established their 

possession over the schedule property ?  

d)    Whether the respondents proved their prima facie, 

balance of convenience and danger of irreparable 

loss and damage ?  

e)    Whether the respondents entitled the relief of 

permanent injunction ?  

During hearing, the learned counsel for the pet it ioner 

form ulated Addit ional Substant ial Quest ions of law, which are as 

follows :  

(a) Whether the Sale Deed Ex.A.1 can be taken into 
consideration for grant of perpectual injunction when the 
boundaries mentioned in the Ex.A.1 are different from that 
of the boundaries mentioned in the Plaint Schedule 
Property?  

(b) Whether the Plaintiffs are entitled for grant of perpectual 
injunction without establishing their title and possession 
over the plaint schedule property ?  

( c) Whether the Judgment of the lower Appellate Court is 
valid, when the plaint schedule property was sold by virtue 
of Ex.B.8 and B.9 to third parties and thus the plaintiffs 
have no title over the plaint schedule property ?  

During hearing, at  the stage of adm ission, the learned counsel 

for the appellants/ defendants contended that  there is discrepancy in 

the eastern boundary of Ex.A.1 and the schedule annexed to the 

plaint .  But  the appellate Court  did not  accept  this content ion and 

based on Ex.A.1 concluded that  the respondents herein/ plaint iffs are in 

possession and enjoym ent  of the subject  property and granted 

perpectual injunct ion rest raining the appellants herein from  interfer ing 
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with their  possession and enjoym ent  and com m it ted a grave error  and 

prayed to allow the appeal.  

None of the substant ial quest ions form ulated by the counsel for 

the Appellant  are substant ial quest ions of law, but  they are quest ions 

of facts and the jur isdict ion of this Court  under Sect ion 100 CPC is 

lim ited and this Court  can exercise such power to interfere with the 

findings recorded by the Court  below only when the substant ial 

quest ion of law is m ade. 

What  is a substant ial quest ion of law ?  

The test  to determ ine whether a quest ion is a substant ial 

quest ion of law or not  was laid down by a Const itut ion Bench of the 

Suprem e Court  in Ch u n i la l  v . Met h a an d  Son s Lim i t ed  v  Cen t u r y  

Sp g  an d  Mf g . Co .Lim i t ed , ( 1 9 6 2  AI R 1 3 1 4 )  while determ ining the 

said expression occurr ing in Art icle 133(1)  of the Const itut ion of I ndia.  

The Suprem e Court  laid down the test  as follows :  

“The proper test for determining whether a question of law raised in the 

case is substantial would, in our opinion, be whether it is of general public 

importance or whether it directly and substantially affects the rights of the 

parties and if so whether it is either an open question in the sense that it is 

not finally settled by this Court or by the Privy Council or by the Federal 

Court or is not free from difficulty or calls for discussion of alternative 

views. If the question is settled by the highest Court or the general 

principles to be applied in determining the question are well settled and 

there is a mere question of applying those principles or that the plea raised 

is palpably absurd the question would not be a substantial question of law.  

The above test  laid down by the Suprem e Court  is to be applied 

by the High Courts to acquire jur isdict ion under Sect ion 100 CPC.  

Keeping in view the am endm ent  m ade in 1976, a High Court  can 

exercise it s jur isdict ion under Sect ion 100 CPC only on the basis of 

substant ial quest ions of law which are to be fram ed at  the t im e of the 

second appeal and the second appeal has to be heard and decided only 

on the basis of such duly fram ed substant ial quest ions of law.  A 
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Judgm ent  rendered by the High Court  under Sect ion 100 CPC without  

following the aforesaid procedure cannot  be sustained.  

I n M.S.V. Raj a  v  Seen i  Th ev ar ,  (Civ il Appeal No. 2417 of 

1992) , it  was held by the Suprem e Court  that  the form ulat ion of a 

substant ial quest ion of law m ay be inferred from  the kind of quest ions 

actually considered and decided by the High Court  in second appeal,  

even though the substant ial quest ion of law were not  specifically and 

separately form ulated. The observat ions m ade by the Court  in this 

regard are as follows:  

� We are unable to accept the argument of the learned senior counsel for 

the appellants that the impugned judgment cannot be sustained as no 

substantial question of law was formulated as required under Section 100 

CPC. In para 22 of the judgment the High Court has dealt with substantial 

questions of law. Whether a finding recorded by both the courts below 

with no evidence to support it was itself considered as a substantial 

question of law by the High Court. It is further stated that the other 

questions considered and dealt with by the learned Judge were also 

substantial questions of law. Having regard to the questions that were 

considered and decided by the High Court it cannot be said that substantial 

questions of law did not arise for consideration and they were not 

formulated. May be, substantial questions of law were not specifically and 

separately formulated. In this view we do not find any merit in the 

argument of the learned counsel in this regard. 

 

   To determ ine the rat io of this case, qua sect ion 100 CPC, the or iginal 

proposit ion m ay be stated as follows:  

�  the  judgments  of  High  Courts  in  Second  appeals  can  be  sustained  if  the 
judgments consider and decide substantial question of law without formulating 
them specifically and separately .� 
 

Sect ion 100 CPC was am ended in 1976 im posing drast ic 

rest r ict ion on the High Court ’s jur isdict ion in entertaining a second 

appeal.  Even pr ior to the 1976 am endm ent , the first  appellate Court  

was t reated as the final Court  of facts by the Privy Council.   The High 

Court  had no r ight  to sit  in appeal on facts.  I n Durga Choudhrain v 

Jawahir Singh Choudhri, the Privy Council held thus :  



  

                                                                                     6                                                MSM,J 
                                                                                                                                  SA_642_2018 

�  there  is  no  jurisdiction  to  entertain  a  second  appeal  on  the  ground  of  an 
erroneous finding of fact, however gross or  inexcusable the error may seem to 
be.  

I n Dei t y  Pat t ab h i r am asw am y  v  S. Han y m ay y a ( AI R 1 9 5 9  

SC 5 7 )  Su b b a Rao , J.  (  as the learned Chief Just ice then was)  

exam ined the reasons for evolving the pract ice and st rongly cr it icised 

the pract ice of the High Courts in disposing of second appeals without  

any substant ial quest ion of law involved.  The learned judge observed:   

“But, notwithstanding such clear and authoritative pronouncements on the 

scope of the provisions of Section 100, Civil Procedure Code, some 

learned Judges of the High Courts are disposing of Second Appeals as if 

they were first appeals.  This introduces, apart from the fact that the High 

Court assumes and exercises a jurisdiction which it does not possess, a 

gambling element in the litigation and confusion in the mind of the litigant 

public.�  

I n Du d h  Nat h  Pan d ey  v . Su r esh  Ch an d r a Bh at t asa l i  ( AI R 

1 9 8 6  SC 1 5 0 9 ) , the Suprem e Court  held that  the High Court  cannot  

set  aside findings of fact  of the first  appellate Court  and com e to a 

different  conclusion on reappraisal of evidence while exercising 

jur isdict ion under Sect ion 100 CPC.  I n An n ap oor an i  Am m al  v . G. 

Th an g ap alm  ( 1 9 8 9  ( 3 )  SCC 2 8 7 ) ,  the Suprem e Court  held that  a 

perusal of Sect ion 100 CPC clearly indicates that  the High Court  had 

the jur isdict ion to interfere only when a substant ial quest ion of law is 

involved and even then it  is expected that  such a quest ion shall be so 

fram ed although the court  is not  bound by that  quest ion as the proviso 

indicates.�  

I n view of the lim ited jur isdict ion under Sect ion 100 CPC, this 

Court  m ust  confine only to the substant ial quest ion of law.  

Undisputedly, the suit  is filed for perpectual injunct ion claim ing 

that  the plaint iffs/ respondents are in possession and enjoym ent  of the 

property as on the date of filing the suit  while com plaining that  the 

appellants herein/ defendants m ade an at tem pt  to infr inge or invade 

their  legal r ights of the plaint iffs.  I n a suit  for injunct ion sim plicitor,  
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the plaint iffs/ respondents herein have to establish that  they are in 

lawful possession and enjoym ent  of the suit  schedule property shown 

in the plaint  and the defendants/ respondents are m aking at tem pts to 

infr inge or invade their  legal r ights of the plaint iffs.  Here, the t r ial 

Court , based on the discrepancy in the eastern boundary, dism issed 

the suit  ignoring Ex. A.2—pat tadar passbook issued by M.R.O., 

Rajupalem  Mandal and Ex.A.3—three land revenue receipts.  Ex.A.4—

No.3 Adangal ext ract  dt . 18.07.2007 is sufficient  to establish the 

cult ivat ion of the plaint iffs as on the date of the filing the suit .  These 

docum ents are suffice to conclude that  the respondents/ plaint iffs are 

in possession and enjoym ent  of the suit  schedule property as on the 

date of filing the suit .   

Though the appellants/ defendants produced certain docum ents, 

none of the docum ents would show that  the appellants are in 

possession and enjoym ent  over the subject  property annexed to the 

plaint .  The docum ents produced before the Court  are only 

Genealogical Tree, encum brance cert ificate, ext ract  of various sale 

deeds m arked as EXs. B.2 to B.9.  When the property in dispute is 

agricultural land and in norm al course of events, the Village Revenue 

Officer would m ake necessary ent r ies with regard to cult ivat ion of 

land, which is prim a facie sufficient  to prove as to the cult ivat ion of the 

land.  But , the t r ial Court  did not  consider Exs. A.3 to A.5 and 

com m it ted error in dism issing the suit  on the sim ple ground that  there 

is a discrepancy in the eastern boundary with reference to Ex.A.1 and 

the schedule annexed to the plaint .  The said finding was reversed by 

the Appellate Court  and concluded that  the plaint iffs/ respondents 

herein proved that  they are in lawful possession and enjoym ent  of the 

plaint  schedule property based on the docum ents available on record. 

When the plaint iffs are in possession and enjoym ent  of the subject  



  

                                                                                     8                                                MSM,J 
                                                                                                                                  SA_642_2018 

property claim ing r ight  or t it le over the subject  property, the 

defendants/ appellants m ade an at tem pt  to infr inge or invade the legal 

r ights of the plaint iffs, the plaint iffs filed a suit  for perpectual 

injunct ion and the alleged threat  of interference by the 

appellants/ defendants with the possession and enjoym ent  of the 

plaint iffs was substant iated by producing sufficient  evidence before the 

Court  by the plaint iffs. Therefore, the findings recorded by the t r ial 

Court  in reversing the decree and judgm ent  passed by the Principal 

Junior Civil Judge, Proddatur, cannot  be interfered by this Court  in 

view of lim ited jur isdict ion under Sect ion 100 CPC.  The plaint iffs need 

not  establish his t it le as on the date of filing the suit  in a suit  for  

injunct ion sim plicitor.  Therefore, the observat ions or the findings if 

any recorded by the appellate Court  are lim ited for the purpose of 

deciding the suit  for  injunct ion sim plicitor and those findings will not  

com e in the way of the appellants/ defendants to claim  their  r ight  in 

any other suit .  Hence, I  find no ground to interfere with the findings 

recorded by the Appellate Court  and the appeal is deserves to be 

dism issed since I  find no substant ial quest ion of law.  

I n the result , the Second Appeal is dism issed at  the stage of 

adm ission.    

         As a sequel, m iscellaneous pet it ions, if any, pending in this case, 

shall stand closed. 

                             
____________________________________ 

                                              M. SATYANARAYANA MURTHY, J  

Date:   06-07-2018. 
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