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JUDGMENT:  (per Hon’ble Sri Just ice C. Praveen Kum ar)  

 
 

 The appellant  who is the sole accused in S.C.No.450 of 2010 on 

the file of the Special Judge for Econom ic Offences cum  VI I I  Addit ional 

Met ropolitan Sessions Judge, Hyderabad, was convicted for the 

offences punishable under Sect ions 302 and 380 of the I ndian Penal 

Code and sentenced to under r igorous im prisonm ent  for life and to pay 

a fine of Rs.1,000/ -  in default  to undergo sim ple im prisonm ent  for  

three m onths for the offence punishable under Sect ion 302 I PC.  

He was further sentenced to undergo r igorous im prisonm ent  for three 

years and to pay fine of Rs.500/ -  in default  to undergo sim ple 

im prisonm ent  for three m onths for the offence punishable under 

Sect ion 380 I PC. 

 

2. The facts, as culled out  from  the evidence of the prosecut ion 

witnesses, are as under:   

 P.W.1 is a sweeper in Lotus Esplendido Apartm ents, RoadNo.1, 

Banjara Hills, Hyderabad;  P.W.2 is the resident  of a house situated 

opposite to Lotus Esplendido Apartm ents;  P.W.3 is a resident  of Flat  

No.501 in the sam e apartm ents. P.W.4 is the niece of the deceased 

Sm t . Susheela Devi while P.W.10 is the son of the deceased.    

 

 I n the year 2007, P.W.3 took the property of the deceased and 

her two daughters, for developm ent  and developed flats under the 

nam e of Lotus Esplendido Apartm ents. He is stated to have developed 
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15 flats, out  of which seven flats viz. 102, 103, 201, 301, 403, 502 

and 503 were given to the deceased and her daughters. The deceased 

occupied and lived in flat  No.103 while he was residing in flat  No.501. 

P.W.5, who was doing real estate business, stated that  six m onths 

pr ior to the date of offence, on the basis of advert isem ent  in the daily 

news paper, he went  to the apartm ent  and m et  the people working in 

the office in the fifth floor. He is stated to have arranged the flat  of the 

deceased for rent  and in this regard, he was paid com m ission of half 

m onth rent  by way of cheque by the deceased.  

 

P.W.6, who is a carpenter, used to work under one Ashok Kotari 

residing in flat  No.201 in the sam e apartm ent  and that  Ashok Kotari 

inform ed him  to at tend the carpent ry work in flat  Nos.403, 201 and 

301 which also belong to the deceased. He gave quotat ion for the said 

work as Rs.1,63,000/ - . P.W.6 claim ed to have done the carpent ry 

work along with one Hem anth and Rajesh, while the polishing work 

was ent rusted even in flat  No.103. According to him , the accused 

com m enced polish work in flat  No.103 also and on com plet ion of the 

wood work, P.W.6 is said to have gone to the flat  of the deceased on 

26.04.2010 at  10.00 AM for paym ent . At  that  t im e, the deceased was 

going out  with other persons, as such she requested P.W.6 to m eet  

her on the next  day. On the next  day i.e. 27.04.2010 at  about  10.00 

AM, P.W.6 went  to the flat  of the deceased and received paym ent  of 

Rs.25,000/ - . The deceased is stated to have inform ed P.W.6 that  the 

polish work is not  com pleted. He telephoned the accused, who replied 

that  he would go within two hours and com plete the unfinished polish 

work. P.W.6 left  the flat  of the deceased to at tend the work at  
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Narayanaguda. On that  day, at  about  5.00 PM, P.W.6 received a call 

from  the wife of Ashok Kotari stat ing that  the deceased was m urdered 

in her flat .  Then he telephoned the accused to know as to whether he 

was aware of the sam e since the accused told him  that  he was going 

to flat  of the deceased. The accused replied that  he had not  at tended 

any polish work and claim ed ignorance about  the m urder of the 

deceased. 

 

The evidence of P.W.11 is that  during the relevant  point  of t im e, 

he worked in the apartm ent  as waterm an and at tending the generator  

whenever the elect r icity was put  off.  He stated that  on 27.04.2010 at  

about  12.30 PM to 1.00 PM, one Ram esh, who was doing polish work 

in flat  No.103 of the deceased cam e to the apartm ent  com plex.  

The said Ram esh left  the apartm ent  around 1.30 PM. He cam e to know 

about  the death of the deceased at  about  4.00 PM. 

 

P.W.15, who was working as Security Guard in the said 

apartm ent , stated that  on 27.04.2010 while he was on duty,  

the accused cam e to the apartm ent  around 1.30 PM and left  at  3.00 or  

3.30 or 3.45 PM. Thereafter, he cam e to know that  an old wom an 

liv ing in flat  No.103 was killed for the sake of property.  

 

 The evidence of P.W.1 is that  on the date of the incident  at  

about  4 PM, three persons cam e to the said apartm ent  and tapped the 

door on the first  floor. When she quest ioned them , they replied that  

the wom an inside is not  responding and as such they are tapping the 

door. P.W.1 opened the door, entered the house and found one old 
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wom an lying on her back. She cam e down and inform ed one Devdas, 

who is the supervisor of the flats about  the incident .  

 

P.W.2, who is a doctor liv ing in the house opposite to the 

apartm ent , stated that  the supervisor of the apartm ent  cam e and 

inform ed her that  the deceased was found lying in the kitchen in her 

flat . As a Doctor, she went  and saw the deceased lying in the kitchen. 

She exam ined her but  found no pulse and B.P., her tongue was 

prot ruding with lips turning bluish. She cam e to the conclusion that  the 

deceased was dead. Som eone inform ed 108 Am bulance Service, who 

cam e and exam ined the deceased and declared her dead.  

She not iced the cell phone of the deceased, found the nam e of one 

Um a in the call list , called her and inform ed about  the death of the 

deceased. The said Um a (P.W.4)  inform ed her that  she is the relat ive 

of the deceased.  

 

The evidence of P.W.5, who is said to have arranged the flat  of 

the deceased for rent , would reveal that  on 27.04.2010 at  about  2.30 

PM him self and one Yakub went  to m eet  the deceased to arrange the 

flat  on rent  to a Com pany. At  that  t im e, he pressed the bell 

cont inuously but  there was no response from  inside the flat  of the 

deceased. Under the belief that  the deceased m ust  be sleeping they 

left .  Again on the sam e day between 3.30 PM and 4.00 PM, they went  

and rang the bell of the flat  of the deceased, but  there was no 

response. Then the sweeper cam e and enquired us for r inging the bell.  

They told her that  they need to m eet  the deceased with regard to 

availabilit y of the flat  for rent .  On their  request , the sweeper opened 
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the door, entered inside the flat  and inform ed about  the deceased 

lying in the kitchen.  

 

P.W.4, who is the niece of the deceased, cam e to the house of 

the deceased on receiving inform at ion about  the death of the 

deceased. She was declared host ile by the prosecut ion as she did not  

give descript ive part iculars of the jewellery, which were found on the 

body of the deceased and in the house.  

 

The evidence of P.W.10, who is the brother of the deceased,  

is to the effect  that  on 27.04.2010 at  about  4.45 PM, he received a 

telephone call from  P.W.4 about  the death of the deceased.  

I m m ediately, he rushed to the flat  and not iced the deceased lying 

dead on the floor of the kitchen, nearby the door and that  her tongue 

was prot ruding out .  He stated that  the gold chain and gold bangles 

which are usually worn by the deceased are m issing. According to him , 

cash of Rs.55,000/ -  was also m issing. They suspected one person, 

who was doing polish work, m ight  be responsible for the incident . 

 

P.W.16, who was the I nspector of Police at  the relevant  point  of 

t im e, stated that  on 27.04.2010 at  about  5.00 PM, while he was on 

pat rolling duty, received inform at ion about  the m urder in flat  No.103 

of the apartm ent . Upon receiving the inform at ion, he rushed to spot  at  

6.00 PM and received writ ten report  from  P.W.10. On the basis of the 

inst ruct ions given by him  P.W.14, the Sub I nspector of Police, 

Panjagut ta, registered a case in Cr.No.379 of 2010 under Sect ions 302 

and 380 I PC and issued Ex.P12, FI R. On receipt  of FI R, P.W.16 took up 

invest igat ion by securing the presence of two m ediators P.W.12 and 
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another and in their  presence searched and exam ined the scene of 

offence with the help of clues team . Ex.P7 is the observat ion 

panchanam a and Ex.P8 is the rough sketch of scene of offence.  

On exam inat ion of the body of the deceased, scratch injur ies were 

found on the neck regions and rear side of the head was swollen. 

There was a sm all fruity bot t le with som e water ly ing near by the 

scene of offence. He seized one fruity bot t le and one pair of chappal 

(M.O.14)  under the cover of panchanam a. On the sam e day, he seized 

the visitors register,  Ex.P10, in the presence of m ediators under a 

cover of panchanam a Ex.P9.  On the next  day, i.e. on 28.04.2010, he 

exam ined P.Ws.10, 1, 5, 6 and two others at  the police stat ion. He 

exam ined P.Ws.2, 3, 4, 15 and 11 at  the scene of offence on the sam e 

day. He then proceeded to the Gandhi Hospital Mortuary and in the 

presence of P.W.13 and another conducted inquest  over the dead body 

of the deceased. Ex.P11 is the inquest  report . Thereafter, he got  

issued requisit ion to the Medical Officer (P.W.7) , Gandhi Hospital and 

got  the post  m ortem  exam inat ion (Ex.P7)  conducted over the dead 

body of the deceased.  

 

After recording the statem ents, during the course of 

invest igat ion, P.W.16 arrested the accused on 29.04.2010 at  about   

1.30 PM at  Care Hospital, Road No.1, Banjara Hills. On exam inat ion, 

the accused adm it ted the com m ission of offence and theft  of gold 

ornam ents and cash of Rs.55,000/ -  from  the alm araiahs in the house 

of the deceased. Thereafter, the accused lead the police and m ediators 

to his house and produced M.Os.1 to 10 before them  which were 

seized under Ex.P5. P.W.16 referred the injured accused to Gandhi 
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Hospital for t reatm ent  and the Medical Officer, P.W.8, issued would 

cert ificate Ex.P2.  

 

After collect ing all the docum ents, P.W.17 filed the charge 

sheet , which was taken on file as PRC.No.22 of 2010 on the file of the  

XI V Addit ional Chief Met ropolitan Magist rate, Hyderabad.  

On appearance of the accused, the copies of the docum ents were 

furnished as contem plated under Sect ion 207 of the Crim inal 

Procedure Code and later, the case was com m it ted to the Court  of 

Sessions under Sect ion 209 Cr.P.C. On com m it tal, the case cam e to be 

num bered as SC.No.450 of 2010 on the file of the Special Judge for 

Econom ic Offences cum  VI I I  Addit ional Met ropolitan Sessions Judge, 

Hyderabad. On appearance of the accused, the charges referred to 

above cam e to be fram ed and explained to the accused,  

to which the accused pleaded not  guilty and claim ed to be t r ied.  

I n support  of it s case, the prosecut ion exam ined P.Ws.1 to 17 and got  

m arked Exs.P1 to P14 and M.Os.1 and 10. After com plet ion of the 

prosecut ion evidence, the incr im inat ing circum stances against  the 

accused were put  to him  in the evidence of witnesses, to which he 

denied. But , however, the accused did not  exam ine any witnesses on 

his behalf.  Believing the evidence of P.Ws.1 to 17 and basing on the 

circum stances relied upon prosecut ion;  the learned Sessions Judge 

convicted the accused. Assailing the sam e, the present  appeal cam e to 

be filed. 

 

3. Learned counsel for the appellant  m ainly subm its that  there are 

no eye witnesses to the incident  and circum stances, relied upon by the 

prosecut ion, do not  establish the guilt  of the accused in the 
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com m ission of the offence. According to him , even prior to the arrest  

of the accused, he was in police stat ion along with others, as he was 

asked to com e to the police stat ion along with 30 to 35 others and as 

such, the arrest  and the recovery m ade on the next  day are art ificial.  

He further subm its that  the accused was im plicated in the case on the 

ground that  he had undertaken to do polish work in the flat  of the 

deceased. He further subm its that  there is no evidence on record to 

show that  he entered into the flat  of the deceased on the date of the 

incident . The evidence of either P.W.11 or P.W.15 does not  establish 

as to when the accused entered into flat  and when he left  the flat .  

According to him , when P.W.1 could open the door, the possibilit y of 

anybody entering into the flat ,  killing the deceased and taking away 

the gold ornam ents from  the house cannot  be ruled out . He further  

com m ented on the delay in deposit ing the gold ornam ents, which were 

alleged to have been seized from  the accused within two days after the 

incident . Having regard to the circum stances, he would subm it  that  the 

circum stances relied upon by the prosecut ion do not  form  chain of 

events to connect  the accused with the cr im e. 

 

4. On the other hand, the learned Public Prosecutor would contend 

that  there is absolutely no necessity for the prosecut ion to foist  false 

case against  the accused. The m inor lapses on the part  of the 

prosecut ion, during the course of invest igat ion, cannot  be m ade as the 

basis to throw out  the ent ire case. I n the absence of any explanat ion 

given by the accused as to the recovery of gold ornam ents from  his 

house and that  the recovery is m ade within two days of the incident ,  
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an inference has to be drawn that  it  was the accused, who was 

responsible for com m ission of the offence.  

 

5. I n order to appreciate the r ival argum ents advanced by both 

counsel, it  would be necessary to refer to the evidence of the 

witnesses. A perusal of the record would show that  case rests on the 

circum stant ial evidence. The quest ion is as to whether the 

circum stances relied upon by the prosecut ion viz. last  seen theory in 

the apartm ent ;  leaving the prem ises at  3.00 or 3.30 or 3.45 PM;  

arrest  of the accused on 29.04.2010 and recovery m ade pursuant  to 

the confession of the accused are proved and if prove, whether they 

form  a chain of events to connect  the accused with the cr im e. 

 

6. I n order to prove that  the accused was last  seen in the 

apartm ent  or that  he has gone to flat  No.103 for doing polishing work, 

the prosecut ion sought  to establish the sam e through evidence of 

P.Ws.6, 11 and 15. P.W.6 is not  a direct  witness to speak about  the 

presence of the accused in the apartm ent  on that  day. His evidence is 

only to the effect  that  he went  to the flat  of the deceased for collect ing 

m oney, where she inform ed him  about  pending polish work in her flat .   

He im m ediately telephoned to the accused, who replied stat ing that  he 

would go over there within two hours and com plete the unfinished 

polish work. Later at  about  5 PM, he called the accused and enquired 

about  the incident  in flat  No.103, to which he pleaded ignorance.  

I n his earlier statem ent  before Police, P.W.6 never stated that  when he 

telephoned to the accused, he replied stat ing that  he would go over to 

the said flat  within two hours and com plete the unpolished work and 
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also about  the wife of Ashok Kothari telephone him  when he was at  

Liberty junct ion. 

 

P.W.11 stated that  on 27.04.2010 at  about  12.30 to 1.00 PM, 

one Ram esh, who was doing polish work in flat  No.103, cam e to the 

apartm ent  and his evidence is to the effect  that  at  about  1.30 PM,  

the said Ram esh left  the apartm ent . He ident ified the accused as the 

person, who cam e to the apartm ent . However, to a suggest ion in the 

cross-exam inat ion that  he had not  stated before the I .O. that  Ram esh 

cam e to the apartm ent  between 12.30 PM and 1.00 PM and that  he 

left  at  1.30 PM, was denied. But  P.W.16, the I .O., in his evidence 

deposed that  P.W.11 never stated before him  that  one Ram esh cam e 

to the apartm ent  between 12.30 PM and 1.00 PM for doing polish work 

and left  at  1.30 PM.  

 

7. From  the above the version of P.W.11 that  the accused cam e to 

the apartm ent  between 12.30 PM and 1.00 PM and left  at  1.30 PM 

appears to be an im provem ent . He never stated the said fact  in his 

earlier statem ent . Com ing to the evidence of P.W.15, as it  appears,  

he was working as a Security Guard in the said apartm ent  and on 

27.04.2010, while he was on duty, the accused present  in the Court  

cam e to apartm ent  at  1.30 PM and left  the apartm ent  at  3.00 PM or 

3.30 PM or 3.45 PM. Later, he cam e to know about  the death in flat  

No.103. Though he claim ed to be m aintaining register, m aking ent r ies 

with regard to ent ry and exit  of the persons to the apartm ent ,  

the register, which was seized, does not  contain the said ent ry with 

respect  to the accused. An explanat ion is sought  to be given by P.W.15 

that  since the accused was a regular visitor, his nam e was not  entered 
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into the register.  But , a perusal of the evidence of P.W.16, I .O.,  

would show that  P.W.15 never stated before him  that  accused left  the 

apartm ent  at  3.00 or 3.30 or 3.45 PM. P.W.15 also did not  state before 

the I .O., that  he was on duty in the apartm ent  on 27.04.2010.  

P.W.15 also did not  give the descript ive part iculars of the accused.  

I t  would be useful to ext ract  the relevant  port ion, as spoken to by the 

witness, which is as under:  

“… P.W.15 did not  state before me that  the accused left  Lotus 

apartm ents by 3.30 p.m . 3.00 pm. or 3.45 pm . I  have not  

collected any docum ent  or examined any one to show that  

P.W.15 who was working in the Baba Viswanath Security 

agency and was posted at  Lotus Apartm ents on the date of 

offence. P.W.15 did not  state before me the door number of his 

house at  his nat ive place and also is contact  telephone num ber. 

P.W.15 did not  state before m e that  he was on duty in the lotus 

apartm ents on 2 7 .4 .2 0 1 0  …”  

 

8.  From  the evidence of the above three witnesses viz. P.Ws.6, 

11, and 15, who were exam ined to speak about  the accused being 

present  in the apartm ent  during the relevant  point  of t im e, we feel 

that  the prosecut ion was not  able to establish beyond reasonable 

doubt  that  the accused was in the apartm ent  dur ing that  t im e, for the 

reason, that  though in the Court , all the witnesses speak about  the 

accused entering the apartm ent  at  1 pm ., or 3.00 or 3.30 or 3.45 pm , 

but  none of them  have stated this fact  in their  earlier  statem ents.  

I n fact , the evidence of P.W.11 and P.W.15 is m utually inconsistent  

with each other, since P.W.11 in her evidence deposed that  the 

accused left  the apartm ent  at  around 1.30 PM while P.W.15 deposed 

that  the accused left  the apartm ent  at  3.00 or 3.30 or 3.45 PM.  
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I n view of the inconsistency in the evidence, a doubt  ar ises as to 

whether the accused was really present  at  the scene of offence. 

 

9. Com ing to the arrest  and recovery m ade, which is m ain 

circum stance, relied upon by the prosecut ion to connect  the accused 

with the cr im e, the evidence of P.W.16 would show that  the accused 

was arrested on 29.04.2010 at  about  1.30 PM and pursuant  to the 

confession m ade by him , P.W.16 seized gold ornam ents and cash of 

Rs.55,000/ -  from  the house of the accused in the presence of P.W.9. 

 

10. To m eet  the m ain plank of the argum ent  that  the recoveries are 

fabricated to connect  the accused with the cr im e, learned counsel for 

the appellant  took us through the evidence of P.W.6 to show that  the 

accused was in the police custody even prior to his arrest . As stated 

earlier, P.W.6 was a carpenter by profession and he was doing som e 

work in the said apartm ent . I n his cross-exam inat ion, he adm its that  

on the next  day of m urder at  about  11 AM, he went  to the police 

stat ion wherein he was m ade to wait  t ill 1 AM in the m idnight .  

According to him , in connect ion with this m urder, about  30 to 35 

persons working in the apartm ent  were called to the police stat ion and 

kept  wait ing. On recall,  he was further cross-exam ined, wherein he 

adm it ted that  by the t im e he went  to the police stat ion about  30 to 35 

persons and am ong them , the watchm an, security guard of the 

apartm ent  and accused were also present . I t  is stated that  30 to 35 

persons were present  in the first  floor of the police stat ion and he has 

seen the accused at  5 PM or 6 PM in the police stat ion. The SI  of Police 

along with three or four policem en was enquir ing the persons present  

there. He stated that  he stayed in the police stat ion t ill m idnight  and 
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during which period 35 persons also stayed in the police stat ion 

including the accused. His evidence is also to the effect  that  he also 

at tended the police stat ion in the m orning of 29.04.2010 and saw the 

accused in the stat ion at  that  t im e. 

 

11. From  the evidence of P.W.6, it  is clear that  the accused along 

with 30 to 35 persons including P.W.6, security guard and watchm an 

were sum m oned to the police stat ion and were detained there illegally 

t ill m idnight  of 28.04.2010, which is evident  from  the evidence of 

P.W.6. Therefore, when the accused was in the police stat ion r ight  

from  28.04.2010 t ill 29.04.2010, the so-called arrest  said to have 

been m ade on 29.04.2010 at  about  1.30 PM on credible inform at ion, 

appears to be highly suspicious, m ore so, when the evidence of P.W.6 

shows that  all 30 to 35 persons were present  in the police stat ion even 

on the next  day. I f really the police were aware about  the involvem ent  

of the accused, on 28.04.2010 or in the m orning of 29.04.2010,  

the quest ion of leaving the accused and then affect ing arrest  at  1.30 

PM on 29.04.2010, cannot  be believed. I t  appears that  as the accused 

was ent rusted with the work of polishing in the flat  of the deceased,  

he m ust  have been taken into custody and roped in as an accused.  

I f really the accused was released, he would have m ade him self scarce 

and would not  be loiter ing near the police stat ion as the arrest  was 

m ade while he was near Care Hospital, Banjara Hills. Therefore,  

a doubt  ar ises as to his arrest  on 29.04.2010 at  1.30 pm .  Then what  

would be the effect  of recoveries m ade pursuant  to the alleged arrest . 
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12.  Though P.W.9 speaks about  the recovery of art icles from  the 

house of the accused on 29.04.2010, the sam e, in our view, requires 

to be viewed with the suspicion vis-à-vis the arrest  m ade. 

 

13. I t  m ay be t rue that  the accused was not  able to give any 

explanat ion with regard to the alleged recovery of gold ornam ents and 

cash. But  the quest ion is whether really they were stolen or whether 

they were planted showing as if they were recovered from  the 

accused. P.Ws.4 and 10 were exam ined to speak about  the art icles 

which the deceased was having on her body and in the flat . As stated 

earlier, P.W.4, who is the niece of the deceased, did not  support  the 

prosecut ion case. I n her chief-exam inat ion, she stated that  she had no 

knowledge of the nature of the jewellery on the body of the deceased. 

But , however, in the cross-exam inat ion, she stated that  ornam ents 

M.Os.1 to 7 and cash of Rs.55,000/ -  were m issing. When she was not  

aware about  the nature of the jewellery which the deceased was 

having and when she had no personal knowledge about  the art icles,   

it  is difficult  to believe as to how she could ident ify the art icles stolen 

from  the house of the deceased. I t  is neither the case of the P.W.4 nor 

the case of prosecut ion that  P.W.4, who is the niece of the deceased, 

was acquainted with the ornam ents which the deceased was having.  

I n fact , she never stated in her evidence that  she was aware about  the 

art icles which the deceased was wearing or was having in her flat .   

Thereafter, we feel that  she is not  the com petent  person to ident ify the 

art icles.  

 

14. P.W.10, who is the brother of the deceased, gave the list  of 

art icles, which were m issing and stated that  he could ident ify the 
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j ewellery item s and cash. I t  is very difficult  to believe as to how 

P.W.10 could have ident ified the cash as that  of the deceased.  

Though P.W.10 gave a list  of seven item s that  were m issing, neither 

P.W.4 nor P.W.10 were asked to ident ify the art icles during the course 

of invest igat ion. Further, it  is not  the case of the prosecut ion that  

P.W.10, who is the brother of the deceased, was residing along with 

the deceased. His evidence is that  he is residing at  Pet  Basheerbad, 

Hyderabad. I n his cross-exam inat ion, P.W.10 adm its that  he is not  

stated specifically the m issing of M.Os.1 to 10. He further states that  

he was not  aware as to the observat ions m ade by the police at  the 

scene of offence. He further adm its that  after recovery of M.Os.1 to 

10, the police showed him  and he ident ified the sam e. Subsequent  to 

the ident ificat ion, the police have not  exam ined him . He further adm its 

that  neither in Ex.P6 nor before the I .O., he stated that  he can ident ify 

M.Os.1 to 10. He further adm its that  M.Os.1 to 9 are available in the 

m arket . I t  would be useful to ext ract  the relevant  port ion in the 

evidence of P.W.10 as under:  

“… I n the scene of offence I  have not  exam ined by the police. 

The police after recovery of M.Os.1 to M.O.10 showed to m e 

and I  ident ified them.  Subsequent  to m y ident ificat ion the 

policed not  exam ined me. I  was visit ing the deceased twice in a 

month. I t  is in correct  to say that  I  do not  know the daily 

act ivit ies of deceased. I  have not  stated in Ex.P-6 and before 

the I .O. that  I  can ident ify M.Os.1 to M.O.10. Exs.M.Os.1 to 

M.O.0 are available in the market . I  have not  specifically stated 

in Ex.P-6 and I .O., that  the deceased was usually wear in gold 

chain and Bangles and the descript ion of the said item s not  

given. I  have not  stated in Ex.P-6 about  m issing of M.Os.1 to 

M.O.10. I t  is t rue that  I  have not  stated in Ex.P-6 that  one 

polishing person m ight  have been suspected in k illing the 
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deceased. I t  is t rue that  I  have not  stated before the I .O., that  

the polishing worker was suspected in killing the deceased …”  

 

15. From  the answers elicited in the cross-exam inat ion, a doubt  

ar ises whether P.W.10 is really stat ing the t ruth;  though in chief-

exam inat ion he gives list  of art icles, which were m issing and 

categorically states that  som e of the art icles were worn by the 

deceased at  the t im e of the incident  but  he gives a com plete go-bye to 

the said version by adm it t ing that  neither in Ex.P6 nor before the I .O.,  

he spoke about  ident ifying M.Os.1 to 10;  the deceased wearing gold 

chain and bangles and m issing of M.Os.1 to 10 in Ex.P6 and also 

expressing suspicion against  the polishing person. 

 

16. Hence, we feel that  the argum ent  of the learned counsel for the 

appellant  that  these ornam ents appear to have been planted so as to 

fix the accused finds force and the evidence of P.Ws.4 and 10 does not  

establish that  these art icles were m issing from  the flat  of the 

deceased. Coupled with all these circum stances, no explanat ion is 

forthcom ing from  the prosecut ion as to why it  took nearly eight  

m onths to deposit  the art icles in the Court  after their  seizure. P.W.17, 

I .O., in his evidence, in the cross-exam inat ion, adm its as under:  

“ I t  is t rue that  I  filed Form  No.66 on 20.6.2010 before the 

court . I t  is t rue that  I  filed another Form  No.66 on 21.6.2010 

before the court . Mos.1 to 10 were deposited by me into the 

court  on 18.12.2010 … I  have not  taken steps to get  the test  

ident ificat ion parade of MOs.1 to 10 …”  

 

 From  the above, it  is clear that  though the art icles were seized 

on 29.04.2010, no effort  was m ade for deposit ing the sam e in the 

Court  t ill 18.12.2010, though Form  No.66 was said to have been filed 

before the Court  in the m onth of June 2010 itself.  
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17. Learned counsel for the appellant  relied upon a decision of the 

Suprem e Court  in MADHU v . STATE OF KERALA
1
 in support  of his 

content ion that  the ornam ents cam e to be planted only with the object  

of fix ing the accused. The relevant  para of the decision is ext racted as 

under:  

 

“7 1 . Coupled with the conclusion drawn by us in respect  of the 

gold chain and the six gold bangles, allegedly recovered at  the 

instance of the accused Madhu and Sibi, we are of the view that  

it  may well be, that  the ornaments were never taken away from  

the person of the deceased Padmini Devi. This view com es to 

our m ind because if the mot ive had been theft  of gold 

ornaments, then all the gold ornam ents would have been taken 

away, most  certainly the earr ings which were openly and 

clearly visible. The accused were poor persons, for them  

the earr ings alone would have m eant  a lot . I f nothing 

else, the earr ings would have balanced ( to som e extent  at  

least )  the spoils in the hands of the accused. I t  m ay well 

be, that  the aforesaid ornam ents cam e to be planted only 

with the object  of solving the case in hand. This aspect  of 

the m at ter also creates a serious doubt  in the prosecut ion 

case.”  

 

18. I n a situat ion som ewhat  ident ical to the case on hand, a Division 

Bench of this Court  in Referred Trial No.2 of 2014 dated 30.09.2016 

observed as under:  

 

“Even in a case where the circumstances indicate that  the theft  

of propert ies and the murder m ight  have been com m it ted at  

the same t ime, the Supreme Court  held that  where the only 

evidence available was with regard to recovery of such stolen 

propert ies, it  would not  be safe to draw an inference that  the 

person in possession of the stolen propert ies had commit ted 

                                                            

1
 (2012) 2 SCC 399 
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the m urder, as suspicion cannot  take the place of proof (STATE 

OF RAJASTHAN V/ s. TALEVAR)  [ (2011)  11 SCC 666) ]  

 

19. I n view of the above, we feel that  the prosecut ion was not  able 

to establish all the circum stances connect ing the accused with the 

cr im e.  

 

 I n the result , the cr im inal appeal is allowed. The convict ion and 

sentence recorded against  the appellant  – accused in S.C.No.450 of 

2010 on the file of Special Judge for Econom ic Offences cum  VI I I  

Addit ional Met ropolitan Sessions Judge, Hyderabad, are set  aside.  

The appellant / accused is acquit ted of the offences punishable under 

Sect ions 302 and 380 of the I ndian Penal Code and he shall be set  at  

liberty forthwith, if he is not  required in any other case. The order of 

the t r ial Court  in ordering return of M.Os.1 to 10 to the legal heirs of 

the deceased Sm t . Susheela Devi on product ion of succession 

cert ificate stands confirm ed. 

 

 As a sequel, the m iscellaneous applicat ions, if any pending, shall 

stand closed. 

__________________ 

C. PRAVEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
June 26, 2018 

DSK 


