THEHONOURABLE SRI JUSTICE P. KESHAVA RAO

WRITPETNTION NO. 16566 of 2006

ORDER:

Heard the learned counsel for the petitioners as well as the

respondents.

The relief sought in the writ petition isasunder:

“To issue a writ of mandamusor any other appropriate
writ, order or direction, declaring the Condition Nos.11 and 12
mentioned in the letter No.2905/E18/ EE(N)/ Shop /2006 dated
07.07.2006 as illegal, arbitrary and unconstitutional and
consequently direct the 'respondents to sell the shops, which
are in possession. of the petitioners-along with the undivided
share of the land asperthe-rates fixed by the Government
and passsuch otherorfurtherorders”

The facts'of the case are'that ther petitioners are the
leaseholders in the' shops constructed. in’ Potti Siramulu Nagar,
Vijayanagar Colony, Hyderabad. Originally, the second
respondent allotted the shopsonlease.for a period of five yearsto
the petitioners 1 to 5 and the predecessors of petitioners 6 to 22
from 1972 to 1975. Asfar asthe petitioners 10 to 22 are concerned,
they are sub-tenants of the original lessees. Initially, the second
respondent entered into rental agreements with all the allottees for
a period of 5 years and the same has been renewed for every 5
years on payment of 50% excess over the existing monthly rent as
per Regulation 17 of the A.P. Housng Board (Shops) Rental
Regulations, 1975. All the petitioners are paying the monthly rents
regularly to the Housing Board in compliance with the terms of the

rental agreements. All the petitioners are eking out their livelihood



by doing business from their respective shops. However, the third
respondent issued a notice No.9/PSN/EM4/EE(Hg)N/2005, dated
28.07.2005 cancelling the lease of all the allottees on the ground
that they are in arrearsof rent ason July, 2005 and they were asked
to vacate and hand overthe possession of the shopsto the Housing
Board within 15 days from the date of receipt of notice. Pursuant
thereto, the petitionersgave a reply on 08.08.2005 stating that they
are not in arrearsof any rentalsand requested the respondents not
to take drastic steps. In spite of the same, the third respondent
initiated the further proceedings for eviction under Section 52 to 54
of the A.P. Housing Board Act, 1956 on 30.08.2005 before the
competent authority. Thereafter, the petitioners.appeared before
the competent authority and _submitied “their grievances for
consideration. The third respondent | “sent a letter
No.9/Shops/ PN/ EM8/2005 dated 12.09.2005 requesting all the
petitionersto attend a joint meeting on 28.09.2005. In pursuance of
the said letter, all the petitionershave attended the joint meeting as
said above wherein the second respondent offered to sell the shops
at market value since the petitioners are in possession of the shops
formore than 32 yearsfrom the date of filing of the writ petition. On
such offer, the petitioners requested to sell the shops at the rates
fixed by the Government along with undivided share of land. In the
said meeting, the petitioners also gave representation in writing to
the second respondent, on which the second respondent agreed
to consder the same. However, the third respondent issued letter
No.2905/E18/ EE(N)/ Shops/ 2006 dated 07.07.2006 to the effect that

allthe petitionershave agreed to purchase the shopson plinth area



basis at Rs.2,100/- per square foot and 25% of the total cost of the
shop to be paid within one month from the date of the letter and
the balance 75% should be paid within four months from the date
of the letteri.e. on or by 07.08.2006 and 7.11.2006 respectively. It is
further mentioned in Condition No.5 of the said letter that the sub-
tenants’occupants are also entitled to purchase the shops on
payment of 25% more on the total cost of the shops towards
transfer fee. However, the petitionersrelied emphasis on Condition
Nos.11 and 12 which are relevant and material for the purpose of

thiscase and the same are asunder:

“Condition No.11. “The shop will be.registered in the name of
tenant/purchaser. without: undivided. share of land. The
ownership of land willbe vested with A.P..Housng Board and
will have noright/over the terrace.

Condition"No.. 12.. There will not be any absolute ownership
over the “land “on which-the building is-located and the
purchaser will'enjoy ownership of the shop sold. In case of
reconstruction of_the existing building in which the above
shop islocated; the Board will allot the equivalent area in that
newly constructed-complex at free of cost if construction
takes place within a period of 10 years and after 10 years
reconstruction takes'place the purchaser of the shop shall
bear 75%of the cost of the construction on St basis.”

The petitioners are basically aggrieved with incorporation of
the above said two clauses and submit that the action of the
respondentsin not handing overthe shopsalong with the undivided
share of the land is ilegal and arbitrary. The petitioners have
specifically denied that they have agreed to purchase the shops
alone at the rate of Rs.2,100/- per square foot as mentioned in the
letter dated 07.07.2006. Thereafter, the third respondent issued
another notice in letter No0.9/SHOPSPSN/EM8/2005, dated

28.07.2005 to all the petitionersand requested to vacate and hand



over the possession within 15 days from the date of receipt of the
notice. It is also said that failing which, action will be initiated for
eviction by fiing necessary application before the competent

authority. Aggrieved by the same, the present writ petition isfiled.

Per contra, the respondents 2 and 3 filed a counter-affidavit
denying the averments made in the affidavit filed in support of the
writ petition and contended inter alia that the writ petition itself is
not maintainable since the proposal of sale is out of a contract
between the parties. The said proposal of sale is out of an
agreement which was arived. at between the parties in a joint
meeting which was signed: by the ocecupants of the shops and
through the representatives of the Housing Board. In orderto get
over the consent given during the meeting, the petitioners filed the
present writ petition suppressing.all the relevant and material facts.
Therefore, the writ petition is liable to be dismissed on this aspect
alone. It is also stated that the petitioners never requested the
second respondent to sellthe 'shops‘at the rate fixed along with the
undivided share. In fact, there was a detailed discussion on
28.09.2005 and thereafter only the consent was taken and the
parties have signed on the agreement. The reason for
incorporation of Clauses 11 and 12 in the agreement is only to
avoid haphazard development of the property by resorting to
unauthorized construction in violation of the municipal building
bye-laws causing inconvenience to the residents of the colony. In
effect, there is a rationale behind inclusion of such clause in the
agreements and on that ground alone, the Housing Board has

agreed to sell the shops by allotment to the occupantsinstead of



putting it to auction. In this context, it is also mentioned that had
the respondents resorted to auction, it would fetch much more
amount than what is agreed to be sold. The petitioners failed to
pay 25% of the total cost of the shops within one month from the
date of letter dated 07.07.2006 and therefore, the proposal stands
cancelled. Therefore, the present dispute which is contractual in
nature, cannot be enforced in the present writ petition since the
petitionerscannot resort to invoking the extraordinary jurisdiction of
this Court under Article 226 of the Constitution of India for enforcing
the contractual obligations. More so, having accepted in the joint
meeting on 28.09.2005, the petitioners.cannot be allowed to
backtrack on their consent. - It is-alse specifically stated in the
counter-affidavit that incorporation of the clausesiand the fixation
of the price of the shops soughtto be allowed isonly after mutual
discussions and consent from the parties. The said proposals were
forwarded to the Government along with the resolution of the
Board and thereafter only, .the proposal to sell the shops to the

occupantswasissued.

However, in reply to the said counter-affidavit, the petitioners
have filed reply affidavit denying the aspect that they have agreed
in the joint meeting held on 28.09.2005 that they will purchase only
the shopsbut not the undivided share of the land. In fact, it isalso
stated that they have addressed a detailed representation to the
respondents 2 and 3 on 01.08.2006 requesting for outright sale of
shopswhich include undivided share of the land aswasbeing done
in the case of residential housessold by Housing Board and they are

paying the rentalsregularly to the Housing Board. However, till date



no decison wastaken on the said representation and the same is

not communicated to the petitionerstill date.

From the perusal of the pleadingsand the materialon record,
the factswhich are not in dispute are that the petitionersherein are
the allottees of the shops constructed by the Housing Board and
they are paying the rentalsregularly to the Housing Board. In fact,
the petitionerswho are doing petty businessesin the said shopsare
eking out their livelihood from the income generated from the said
businesses. Though the respondents have initiated proceedings for
eviction of the petitioners, the same at a later point of time was
converted into a scheme for'selling the-said shops to the tenants
and the personswho are in occupation of the said shopsat a price
on the plinth area bass at Rs.2,100/- per square foot. However,
there isa dispute with regard to.whether the shopswill be sold with
or without undivided share. of land... On this aspect, though the
petitionershave denied that they have not agreed to purchase the
shops without undivided share of the land, the respondents along
with the counter-affidavit fled material to show that during the
discussion in the meeting held on 28.09.2005 at 3 P.M. tenants have
agreed to purchase the shops @ Rs.2,100/- per square foot by way
of consent and singed the same subject to the terms and
conditions mentioned therein. Asfarasthe Condition Nos.2 and 11
are concerned, they contemplate the tenant/purchaser have no
right on the terrace of the shop and have no objection for
constructions at the terrace by the Housing Board over the shopsin
future as well as the shop will be registered in the name of

tenant/purchaser without undivided share of the land and the



ownership of the land will be vested with the A.P. Housing Board
only. However, the said aspect hasbeen specifically denied by the
petitioners. A perusal of the said proceedings appears to be
unusual since sale of any property, asa matter of fact, will be with
undivided share of land. But, in the case on hand, the above said
two clauses appearto be contrary to a regular sale. Be that asit
may, this Court while exercising jurisdiction under Article 226 of the
Congtitution of India, cannot go into the disputed questions of fact
relating to whether the petitionershave agreed forthe said termsor
not. On the other hand, though an averment has been made in
the counter-affidavit that since the petitioners failed to pay 25% of
the total cost of the shopswithin-one -manth from the date of letter
dated 07.07.2006 as agreed _upon, the "proposal has been
cancelled. However, no suchimaterial is placed before this Court
to show that the proposal has been cancelled. The fact remains
that the petitioners herein, are doing busness in the shops allotted
to them and eking out their livelihood forthe last more than 4 12
decades. When the petitioners are in possession of the shops for
such a long period, they cannot be thrown out, without giving them
a reasonable opportunity of ventilating their grievances before the
Housing Board, more particularly the competent authority in terms
of Sections 52 and 53 of A.P. Housing Board Act. In fact, the
petitioners have specifically averred that pursuant to the detailed
representation submitted by them on 01.08.2006 for outright sale of
shopsincluding undivided share of land aswasbeing done in case
of resdential houses sold by A.P. Housing Board, no orders have

been passed til date. Even the respondents have also not placed



any material before this Court that the contentions raised by the
petitioners herein in that context have been consdered and any
orders are passed either rejecting or accepting the same. In these
circumstances, taking into the long standing occupation of the
shops by the petitionersoccupants, this Court feels that the
respondents are obligated to pass appropriate orders pursuant to
the scheme floated for selling the shopsto the tenantsoccupants,
in the light of the detailed representation, dated 01.08.2006

submitted by the petitioners.

Therefore, the writ-petition, is-disposed of directing the
respondents to consider the ‘representation dated 01.08.2006
submitted by the petitioners and pass appropriate orders on the
proposal to sell the shopsto thetenants/occupants within a period
of three months from:the date of receipt of‘a copy of this order.
However, it is made clear that till ‘@ decison is taken and
appropriate orders.are passed, no coercive steps should be taken
to dispossess the petitioners from their respective shops. It is also
needless to observe that during the course of passing of
appropriate orders, if required, an opportunity of being heard may

be given to the petitioners. There shallbe no orderasto costs.

As a sequel, miscellaneous petitions if any, pending in this

writ petition shall stand closed.

P. KESHAVA RAO,J
Date:13.04.2018
CCM
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