
THE HONOURABLE SRI JUSTICE P. KESHAVA RAO 

WRIT PETITION NO. 16566  of 2006 

ORDER:  

 Heard  the lea rned  c ounsel for the petitioners as well as the 

respondents. 

 The relief sought in the writ petition is as under: 

 “ To issue a  writ of mandamus or any other appropria te 

writ, order or d irec tion, dec la ring the Cond ition Nos.11 and  12 

mentioned  in the letter No.2905/ E18/ EE(N)/ Shops/ 2006 da ted  

07.07.2006 as illega l, a rb itra ry and  unc onstitutiona l and  

c onsequently d irec t the respondents to sell the shops, whic h 

a re in possession of the petitioners a long with the und ivided  

share of the land  as per the ra tes fixed  by the Government 

and  pass suc h other or further orders.”  

 

 The fac ts of the c ase a re tha t the petitioners a re the 

leaseholders in the shops c onstruc ted  in Potti Sriramulu Nagar, 

Vijayanagar Colony, Hyderabad .  Orig ina lly, the sec ond  

respondent a llotted  the shops on lease for a  period  of five years to 

the petitioners 1 to 5 and  the p redec essors of petitioners 6 to 22 

from 1972 to 1975. As fa r as the petitioners 10 to 22 a re c onc erned , 

they a re sub-tenants of the orig ina l lessees.  Initia lly, the sec ond  

respondent entered  into renta l agreements with a ll the a llottees for 

a  period  of 5 years and  the same has been renewed  for every 5 

years on payment of 50% exc ess over the existing  monthly rent as 

per Regula tion 17 of the A.P. Housing Board  (Shops) Renta l 

Regula tions, 1975.  All the petitioners a re paying  the monthly rents 

regula rly to the Housing Board  in c omp lianc e with the terms of the 

renta l agreements.  All the petitioners a re eking  out their livelihood  
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by doing business from their respec tive shops.  However, the third  

respondent issued  a  notic e No.9/ PSN/ EM4/ EE(Hg)N/ 2005, da ted  

28.07.2005 c anc elling  the lease of a ll the a llottees on the ground  

tha t they a re in a rrea rs of rent as on July, 2005 and  they were asked  

to vac a te and  hand  over the possession of the shops to the Housing 

Board  within 15 days from the da te of rec eip t of notic e.  Pursuant 

thereto, the petitioners gave a  rep ly on 08.08.2005 sta ting  tha t they 

a re not in a rrea rs of any renta ls and  requested  the respondents not 

to take d rastic  steps.  In sp ite of the same, the third  respondent 

initia ted  the further p roc eed ings for evic tion under Sec tion 52 to 54 

of the A.P. Housing Board  Ac t, 1956 on 30.08.2005 before the 

c ompetent authority.  Therea fter, the petitioners appeared  before 

the c ompetent authority and  submitted  their g rievanc es for 

c onsidera tion.  The third  respondent sent a  letter 

No.9/ Shops/ PSN/ EM8/ 2005 da ted  12.09.2005 requesting  a ll the 

petitioners to a ttend  a  joint meeting  on 28.09.2005.  In pursuanc e of 

the sa id  letter, a ll the petitioners have a ttended  the joint meeting  as 

sa id  above wherein the sec ond  respondent offered  to sell the shops 

a t market va lue sinc e the petitioners a re in possession of the shops 

for more than 32 years from the da te of filing  of the writ petition.  On 

suc h offer, the petitioners requested  to sell the shops a t the ra tes 

fixed  by the Government a long with und ivided  share of land .  In the 

sa id  meeting , the petitioners a lso gave representa tion in writing  to 

the sec ond  respondent, on whic h the sec ond  respondent agreed  

to c onsider the same.  However, the third  respondent issued  letter 

No.2905/ E18/ EE(N)/ Shops/ 2006 da ted  07.07.2006 to the effec t tha t 

a ll the petitioners have agreed  to purc hase the shops on p linth a rea  
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basis a t Rs.2,100/ - per square foot and  25% of the tota l c ost of the 

shop  to be pa id  within one month from the da te of the letter and  

the ba lanc e 75% should  be pa id  within four months from the da te 

of the letter i.e. on or by 07.08.2006 and  7.11.2006 respec tively.  It is 

further mentioned  in Cond ition No.5 of the sa id  letter tha t the sub-

tenants/ oc c upants a re a lso entitled  to purc hase the shops on 

payment of 25% more on the tota l c ost of the shops towards 

transfer fee.  However, the petitioners relied  emphasis on Cond ition 

Nos.11 and  12 whic h a re relevant and  materia l for the purpose of 

this c ase and  the same a re as under: 

“ Condition No.11.  The shop  will be reg istered  in the name of 

tenant/ purc haser without und ivided  share of land .  The 

ownership  of land  will be vested  with A.P. Housing Board  and  

will have noright over the terrac e. 

Condition No. 12.  There will not be any absolute ownership  

over the land  on whic h the build ing  is loc a ted  and  the 

purc haser will enjoy ownership  of the shop  sold .  In c ase of 

rec onstruc tion of the existing  build ing in whic h the above 

shop  is loc a ted , the Board  will a llot the equiva lent a rea  in tha t 

newly c onstruc ted  c omp lex a t free of c ost if c onstruc tion 

takes p lac e within a  period  of 10 years and  a fter 10 years 

rec onstruc tion takes p lac e the purc haser of the shop  sha ll 

bear 75% of the c ost of the c onstruc tion on Sft basis.”  

 

 The petitioners a re basic a lly aggrieved  with inc orpora tion of 

the above sa id  two c lauses and  submit tha t the ac tion of the 

respondents in not hand ing over the shops a long with the und ivided  

share of the land  is illega l and  a rb itra ry.  The petitioners have 

spec ific a lly denied  tha t they have agreed  to purc hase the shops 

a lone a t the ra te of Rs.2,100/ - per square foot as mentioned  in the 

letter da ted  07.07.2006.  Therea fter, the third  respondent issued  

another notic e in letter No.9/ SHOPS/ PSN/ EM8/ 2005, da ted  

28.07.2005 to a ll the petitioners and  requested  to vac a te and  hand  



  4 

over the possession within 15 days from the da te of rec eip t of the 

notic e.  It is a lso sa id  tha t fa iling  whic h, ac tion will be initia ted  for 

evic tion by filing  nec essary app lic a tion before the c ompetent 

authority.  Aggrieved  by the same, the p resent writ petition is filed . 

 Per c ontra , the respondents 2 and  3 filed  a  c ounter-a ffidavit 

denying the averments made in the a ffidavit filed  in support of the 

writ petition and  c ontended  inter a lia  tha t the writ petition itself is 

not ma inta inab le sinc e the p roposa l of sa le is out of a  c ontrac t 

between the parties.  The sa id  p roposa l of sa le is out of an 

agreement whic h was a rrived  a t between the pa rties in a  joint 

meeting  whic h was signed  by the oc c upants of the shops and  

through the representa tives of the Housing Board .  In order to get 

over the c onsent g iven during  the meeting , the petitioners filed  the 

p resent writ petition suppressing a ll the relevant and  materia l fac ts.  

Therefore, the writ petition is liab le to be d ismissed  on this aspec t 

a lone.  It is a lso sta ted  tha t the petitioners never requested  the 

sec ond  respondent to sell the shops a t the ra te fixed  a long with the 

und ivided  share.  In fac t, there was a  deta iled  d isc ussion on 

28.09.2005 and  therea fter only the c onsent was taken and  the 

parties have signed  on the agreement.  The reason for 

inc orpora tion of Clauses 11 and  12 in the agreement  is only to 

avoid  haphazard  development of the p roperty by resorting  to 

unauthorized  c onstruc tion in vio la tion of the munic ipa l build ing   

bye-laws c ausing inc onvenienc e to the residents of the c olony.  In 

effec t, there is a  ra tiona le behind  inc lusion of suc h c lause in the 

agreements and  on tha t g round  a lone, the Housing Board  has 

agreed  to sell the shops by a llotment to the oc c upants instead  of 
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putting  it to auc tion.  In this c ontext, it is a lso mentioned  tha t had  

the respondents resorted  to auc tion, it would  fetc h muc h more 

amount than wha t is agreed  to be sold .  The petitioners fa iled  to 

pay 25% of the tota l c ost of the shops within one month from the 

da te of letter da ted  07.07.2006 and  therefore, the p roposa l stands 

c anc elled .  Therefore, the p resent d ispute whic h is c ontrac tua l in 

na ture, c annot be enforc ed  in the p resent writ petition sinc e the 

petitioners c annot resort to invoking  the extraord ina ry jurisd ic tion of 

this Court under Artic le 226 of the Constitution of Ind ia  for enforc ing  

the c ontrac tua l ob liga tions.  More so, having ac c ep ted  in the joint 

meeting  on 28.09.2005, the petitioners c annot be a llowed  to 

bac ktrac k on their c onsent.   It is a lso spec ific a lly sta ted  in the 

c ounter-a ffidavit tha t inc orpora tion of the c lauses and  the fixa tion 

of the p ric e of the shops sought to be a llowed  is only a fter mutua l 

d isc ussions and  c onsent from the pa rties.  The sa id  p roposa ls were 

forwarded  to the Government a long with the resolution of the 

Board  and  therea fter only, the p roposa l to sell the shops to the 

oc c upants was issued . 

 However, in rep ly to the sa id  c ounter-a ffidavit, the petitioners 

have filed  rep ly a ffidavit denying the aspec t tha t they have agreed  

in the joint meeting  held  on 28.09.2005 tha t they will purc hase only 

the shops but not the und ivided  share of the land .  In fac t, it is a lso 

sta ted  tha t they have addressed  a  deta iled  rep resenta tion to the 

respondents 2 and  3 on 01.08.2006 requesting  for outright sa le of 

shops whic h inc lude und ivided  share of the land  as was being  done 

in the c ase of residentia l houses sold  by Housing Board  and  they a re 

paying the renta ls regula rly to the Housing Board .  However, till da te 
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no dec ision was taken on the sa id  rep resenta tion and  the same is 

not c ommunic a ted  to the petitioners till da te.   

 From the perusa l of the p lead ings and  the materia l on rec ord , 

the fac ts whic h a re not in d ispute a re tha t the petitioners herein a re 

the a llottees of the shops c onstruc ted  by the Housing Board  and  

they a re paying the renta ls regula rly to the Housing Board .  In fac t, 

the petitioners who a re doing petty businesses in the sa id  shops a re 

eking out their livelihood  from the inc ome genera ted  from the sa id  

businesses.  Though the respondents have initia ted  p roc eed ings for 

evic tion of the petitioners, the same a t a  la ter point of time was 

c onverted  into a  sc heme for selling  the sa id  shops to the tenants 

and  the persons who a re in oc c upa tion of the sa id  shops a t a  p ric e 

on the p linth a rea  basis a t Rs.2,100/ - per square foot.  However, 

there is a  d ispute with regard  to whether the shops will be sold  with 

or without und ivided  share of land .  On this aspec t, though the 

petitioners have denied  tha t they have not agreed  to purc hase the 

shops without und ivided  share of the land , the respondents a long 

with the c ounter-a ffidavit filed  materia l to show tha t during  the 

d isc ussion in the meeting  held  on 28.09.2005 a t 3 P.M. tenants have 

agreed  to purc hase the shops @ Rs.2,100/ - per square foot by way 

of c onsent and  singed  the same sub jec t to the terms and  

c ond itions mentioned  therein.  As fa r as the Cond ition Nos.2 and  11 

a re c onc erned , they c ontemp la te the tenant/ purc haser have no 

right on the terrac e of the shop  and  have no ob jec tion for 

c onstruc tions a t the terrac e by the Housing Board  over the shops in 

future as well as the shop will be reg istered  in the name of 

tenant/ purc haser without und ivided  share of the land  and  the 
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ownership  of the land  will be vested  with the A.P. Housing Board  

only.  However, the sa id  aspec t has been spec ific a lly denied  by the 

petitioners.  A perusa l of the sa id  p roc eed ings appears to be 

unusua l sinc e sa le of any p roperty, as a  matter of fac t, will be with 

und ivided  share of land .  But, in the c ase on hand , the above sa id  

two c lauses appear to be c ontra ry to a  regula r sa le.  Be tha t as it 

may, this Court while exerc ising jurisd ic tion under Artic le 226 of the 

Constitution of Ind ia , c annot go into the d isputed  questions of fac t 

rela ting  to whether the petitioners have agreed  for the sa id  terms or 

not.  On the other hand , though an averment has been made in 

the c ounter-a ffidavit tha t sinc e the petitioners fa iled  to pay 25% of 

the tota l c ost of the shops within one month from the da te of letter 

da ted  07.07.2006 as agreed  upon, the p roposa l has been 

c anc elled .  However, no suc h materia l is p lac ed  before this Court 

to show tha t the p roposa l has been c anc elled .   The fac t rema ins 

tha t the petitioners herein, a re doing business in the shops a llotted  

to them and  eking out their livelihood  for the last more than 4 ½ 

dec ades.  When the petitioners a re in possession of the shops for 

suc h a  long period , they c annot be thrown out, without g iving  them 

a  reasonab le opportunity of ventila ting  their g rievanc es before the 

Housing  Board , more pa rtic ula rly the c ompetent authority in terms 

of Sec tions 52 and  53 of A.P. Housing  Board  Ac t.  In fac t, the 

petitioners have spec ific a lly averred  tha t pursuant to the deta iled  

rep resenta tion submitted  by them on 01.08.2006 for outright sa le of 

shops inc lud ing und ivided  share of land  as was being done in c ase 

of residentia l houses sold  by A.P. Housing  Board , no orders have 

been passed  till da te.  Even the respondents have a lso not p lac ed  
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any materia l before this Court tha t the c ontentions ra ised  by the 

petitioners herein in tha t c ontext have been c onsidered  and  any 

orders a re passed  either rejec ting  or ac c epting  the same.  In these 

c irc umstanc es, taking into the long stand ing oc c upa tion of the 

shops by the petitioners/ oc c upants, this Court feels tha t the 

respondents a re ob liga ted  to pass appropria te orders pursuant to 

the sc heme floa ted  for selling  the shops to the tenants/ oc c upants, 

in the light of the deta iled  rep resenta tion, da ted  01.08.2006 

submitted  by the petitioners.  

 Therefore, the writ petition is d isposed  of d irec ting  the 

respondents to c onsider the rep resenta tion da ted  01.08.2006 

submitted  by the petitioners and  pass appropria te orders on the 

p roposa l to sell the shops to the tenants/ oc c upants within a  period  

of three months from the da te of rec eip t of a  c opy of this order.  

However, it is made c lea r tha t till a  dec ision is taken and  

appropria te orders a re passed , no c oerc ive steps should  be taken 

to d ispossess the petitioners from their respec tive shops.  It is a lso 

need less to observe tha t during  the c ourse of passing of 

appropria te orders, if required , an opportunity of being heard  may 

be g iven to the petitioners.  There sha ll be no order as to c osts. 

   As a  sequel, misc ellaneous petitions if any, pend ing  in this 

writ petition sha ll stand  c losed . 

__________________ 

P. KESHAVA RAO,J 

Date:13.04.2018 

CCM
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THE HONOURABLE SRI JUSTICE P. KESHAVA RAO 
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