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JUDGMENT:  

 

 This appeal is preferred, by the appellant , who is the 

accused before the lower court , aggrieved by the Judgm ent , 

dated 19.12.2006, passed in C.C.No.11 of 2004, by the Court  of 

Special Judge for CBI  Cases, Visakhapatnam , by vir tue of which 

the t r ial court  convicted the accused for the offence under 

Sect ions 7 and 13(1) (d)  r / w 13(2)  of the Prevent ion of 

Corrupt ion Act , 1988 ( for short , “ the Act ” )  and sentenced him  to 

undergo r igorous im prisonm ent  for a period of one year and also 

to pay a fine of Rs.500/ -  in default  to suffer sim ple im prisonm ent  

for one m onth for the offence under Sect ions 7 and 13(1) (d)  r / w 

13(2)  of the Act .   

 

2. The facts of the case, as per the com plaint , br iefly, are as 

follows:  

The accused worked as Manager (Estates) , ONGC, 

Rajahm undry from  03.08.2003 to 09.12.2003.  One N.V.V.Durga 

Rao, who is a tem porary em ployee of the Oil and Natural Gas 

Corporat ion (ONGC) , Rajahm undry was working under the 

accused and  is the younger brother of one N.Srinivas,  

the com plainant  herein, did grass/ bush cut t ing work in ONGC, 

Rajahm undry on cont ract  in the year 2003 and an am ount  of 

Rs.34,230/ -  was paid to him  by the accused. While so, the ONGC 

decided to have a provisions store in its base colony, as a 

welfare m easure and the com m it tee, one of its m em ber being 
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the accused, was consulted and he decided the term s and 

condit ions for the party to be selected for allotm ent  of the 

provisions store. The com plainant  and som e others filed 

applicat ion for allotm ent  of the said shop. The brother of the 

com plainant  requested the accused for recom m ending his nam e, 

on 1.11.2003, for which the accused dem anded a br ibe of 

Rs.10,000/ - . But  PW2 expressed his inabilit y to pay the said 

br ibe am ount . Thereafter,  again on 03.11.2003 when PW2 

requested the accused to recom m end the nam e of PW1,  

the accused dem anded bribe am ount  of at  least  Rs.5,000/ - . 

When PW2 expressed his inabilit y to pay even the said br ibe 

am ount , the accused threatened him  that  if the br ibe am ount  

was not  paid to him  on or before 04.11.2003, he would ensure 

that  the provisions store was not  allot ted to PW1. PW2 inform ed 

all these facts to his brother. As PWs.1 and 2 were not  interested 

to pay the br ibe am ount  to the accused, they lodged a com plaint  

before the I nspector of Police, CBI , Visakhapatnam , which was 

registered as a case 27(A) / 2003 against  the accused, for the 

offence under Sect ion 7 of the Act .  

 

During  invest igat ion, the I nspector of Police, CBI , 

Visakhapatnam , secured the m ediators;  laid t rap against  the 

accused;  conducted sodium  carbonate test  on the fingers of the 

accused;  arrested the accused;  seized the m aterial objects and 

the relevant  records.   

 

3. The t r ial court  took the case on file and after com plying 

with all the legal form alit ies, fram ed charge against  the accused 
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for the offence under Sect ions 7 and 13(1) (d)  r / w 13(2)  of the 

Act . The accused pleaded not  guilty and claim ed to be t r ied.  

During t r ial, PWs.1 to 9 were exam ined and Exs.P1 to P12, and 

MOs.1 to 5 were m arked.  The accused was quest ioned about  

the incr im inat ing circum stances appearing against  him  in the 

evidence of prosecut ion witnesses, when he was exam ined under 

Sect ion 313 Cr.P.C. He denied the t ruth of the evidence and on 

his behalf, DW.1 was exam ined and Ex.D1 was m arked. 

 

4. After considering the evidence and m aterial on record,  

the lower court  passed the im pugned judgm ent , convict ing the 

accused, as aforem ent ioned. 

 

5. Aggrieved by the said judgm ent , this appeal is preferred 

on the grounds that  the t r ial court  failed to see that  the 

ingredients to const itute the said offences are not  m ade out  by 

any legal and reliable evidence. The t r ial curt  ought  to have seen 

that  the purpose of dem and said to have been m ade by the 

appellant  has not  been proved and m ore over PW2 him self has 

adm it ted that  the appellant  is the com petent  authority to 

recom m end his brother’s applicat ion and by 03.11.2003 he cam e 

to know through the com m it tee m em bers, that  they have taken 

a decision to call for fresh tenders. The t r ial court  should have 

seen that  in view of the adm issions m ade by PW2 during cross 

exam inat ion, he need not  approach PW7 the t rap laying officer. 

The t r ial court  erred in saying that  there is no m ot ive to PW2 to 

get  the appellant  ent rapped, for the reason that  it  was suggested 

to him  that  he started nom inat ing in the office and he never 
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used to care the appellant . I n fact , after the t rap incident ,  

he was t ransferred to m edical departm ent  of ONGC as adm it ted 

by him . The t r ial court  erred in saying that  the theory of loan is 

an after thought , for the reason that  soon after the t rap the 

appellant  subm it ted Ex.D1 to PW8, wherein he had m ent ioned 

that  PW2 had taken Rs.5,000/ -  as hand loan, in the m onth of 

Septem ber, 2003. The t r ial court  should have seen that  PW2 

gave the pre-arranged signal after long lapse of t im e and that  

there is no explanat ion for the delay. The t r ial court  failed to give 

any im portance to the evidence  of DW1, who was present  all 

through during post  t rap proceedings even as per the 

prosecut ion case.  The t r ial court  failed to appreciate the 

judgm ents of this court  as well as of the Suprem e Court  on the 

point  that  the appellant  was not  com petent  to do any favour as 

adm it ted by PW2 and that  too PW2 is not  an outsider unlike in 

m ost  of the  cases. The t r ial court  erred in saying that  the 

appellant  had accepted the am ount  as br ibe but  not  towards 

repaym ent  of loan, for the reason that  the prosecut ion has filed 

to establish their  case beyond all reasonable doubt .  

 

6. Heard the counsel for the appellant  and the Public 

Prosecutor appearing for the respondent .   

 

7. The counsel for the appellant  contends that  the evidence 

adduced by the prosecut ion would show that  the accused is not  

responsible for allotm ent  of the shops in respect  of which 

allegedly br ibe was given and taken by the appellant . He further 

subm its that  the evidence of PW1 is also very shaky with regard 
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to the dem and m ade by the appellant  and that  the appellant  has 

given spot  explanat ion that  the am ount  given to him  was 

towards discharge of the loan taken by the accused from  him .  

 

8. The Public Prosecutor, on the other hand, subm its that  the 

accused has a role to play in the proceedings pertaining to the 

sanct ion of allotm ent  of the shops to the public and hence,  

it  has to be assum ed,  when once the recovery of the tainted 

am ount  is proved from  the appellant , that  the sam e was 

received by him , to get  an official favour done through the 

others concerned in the proceedings of the allotm ent  of shops. 

 

9. Based on the above argum ents and the m aterial on record, 

the following points are fram ed for considerat ion:  

1. Whether the dem and of br ibe by the accused is proved 

by the prosecut ion beyond all reasonable doubt . 

2. Whether any official favour was pending with the 

accused and whether the explanat ion given by the accused on 

the spot  is cogent  and whether the appellant  is ent it led for a 

benefit  of doubt . 

3. Whether the judgm ent  of the court  below is sustainable. 

4. To what  result . 

 

POI NT Nos.1  an d  2 :  -  

 

10. PW1, who is the com plainant  in this case, was declared 

host ile by the prosecut ion as he did not  support  the facts 

m ent ioned in the m ediators report  and also gave different  dates 

with regard to his brother inform ing him  about  the dem and of 
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the accused for br ibe. The facts stated by him  in the chief-

exam inat ion are that  he did cut t ing work in ONGC Base Com plex 

at  Rajahm undry on a cont ract  and after com plet ion of the said 

work the ONGC authorit ies paid bill am ount  through a cheque. 

His bother used to work as a stenographer on tem porary basis in 

ONGC Base com plex at  Rajahm undry. While the shopping 

com plex was under const ruct ion in the said base com plex, his 

brother told him  that  that  the shops would be given on rent  to 

outsiders for running business in that  com plex and advised him  

that  if he establishes provisions store in that  com plex, it  would 

be useful for his livelihood. Thereupon he subm it ted the 

applicat ion for allotm ent  of shop to him . He requested his 

brother to see that  som ehow the shop is allot ted to him , so that  

his liv ing would be bet ter. His brother told him  that  he would ask 

the com m it tee through his sir , Sri R.Vijaya Kum ar Babu, who is 

the accused in this case. On 01.11.2003, his brother cam e and 

told him  that  the accused was dem anding Rs.10,000/ -  for 

request ing the com m it tee people and that  he expressed his 

inabilit y to pay that  m uch am ount . He asked his brother to 

request  his sir  again. On 13.11.2003, his brother again told him  

that  the accused asked him  to give at  least  Rs.5,000/ - .  

His brother told him  that  the accused asked him  to pay the 

am ount  at  his residence. On 14.11.2003, his brother thought  

over that  m at ter and decided to inform  the CBI  people and then 

they approached the CBI  People and gave a report . Pre- t rap 

proceedings were prepared, tainted am ount  was also got  ready. 

At  the t im e of t rap, all of them  rem ained in the jeep, while his 
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brother went  to pay the am ount  to the accused. After two or 

three m inutes, his brother cam e down from  the apartm ent  along 

with the accused and went  into the park. Thereafter they both 

again went  to the upstairs of that  apartm ent . Two m inutes 

thereafter his brother cam e down and told the CBI  officials, that  

he gave the am ount . After that , all of them  went  to flat  nO.3 of 

2nd floor in Sai Ratna Apartm ents. The CBI  officials showed his 

ident ity card to the accused, who was sit t ing inside and told him  

that  it  was learnt  that  he took m oney. After that  he went  out  as 

they were writ ing som ething. One hour thereafter he again went  

to that  flat . Even by then, the statem ent  was being drafted. His 

brother and him self were asked to sign on that  statem ent . They 

put  their  signatures accordingly. After that , he and his brother 

were asked to go away and accordingly they went  away. He 

further deposed that  he did not  witness any other proceedings 

which took place and no rough sketch was drawn. He however 

ident ified the accused. He further states that  about  one m onth 

after the t rap, him self and his brother were called to the CBI  

office at  Visakhapatnam  and were enquired about  the facts of 

the case. They narrated all the facts and they were caut ioned 

that  there should not  be any falsehood in their  narrat ions.  

They reiterated that  there was no falsehood in their  narrat ions. 

They found that  their  statem ents were not  reduced into writ ing. 

Their signatures were obtained on a blank paper. On that  he was 

declared host ile, but  in the cross-exam inat ion done by the Public 

Prosecutor, he adm it ted that  before the CBI  Officers he stated 

that  on 03.11.2003 his brother cam e to him  and told him  that  on 
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01.11.2003 the accused dem anded Rs.10,000/ -  for 

recom m ending for the allotm ent  of the shop prem ises. He adds 

that  he thought  that  the said amount  was towards br ibe only. He 

further states that  the date 04.11.2003, on which the accused 

asked his brother to com e to his house with the m oney,  

is correct  and that  it  is not  14.11.2003, as deposed in the 

exam inat ion- in-chief.  

 I n the cross-exam inat ion done on behalf of the accused 

also he reiterated the fact  that  his brother never told him  that  

the accused was dem anding Rs.10,000/ -  and later he reduced it  

to Rs.5,000/ -  for the purpose of request ing the com m it tee 

people and pay the sam e to him  through PW1. He further states 

that  his brother did not  inform  him  that  the accused was 

dem anding the above said am ounts from  his brother.  

 

11. PW2, who is the brother of the com plainant , was also 

declared host ile. I n his exam inat ion in chief, he deposed that  he 

used to do the ent ire typing work in the estate sect ion of ONGC 

at  Rajahm undry. For allotm ent  of the shops in the colony 

shopping com plex the note would be m oved in the estate sect ion 

and it  goes to the General Manager, who nom inates the 

m em ber. From  the General Manager, the note goes to Finance 

Departm ent . They also nom inate one person and from  there the 

note goes to m aterial m anagem ent  sect ion who also nom inates 

one person and from  there the file goes to the Project  Head for 

the approval of that  com m it tee. He further deposed hat  he was 

not  on regular rolls of ONGC. With regard to the incident ,  

he deposed that  he requested the accused to see that  his 
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brother gets the shop prem ises in the shopping com plex of 

ONGC to run the provision shop. Thereupon the accused asked 

him  Rs.10,000/ -  towards br ibe, to recom m end the case of his 

brother to the general Manager and also to the com m it tee.  

Then he inform ed the sam e to PW1. On 01.11.2003, he 

requested the accused. He inform ed PW1 about  the t ransact ion 

on 03.11.2003. His brother expressed his inabilit y to pay that  

m uch am ount . Again he requested the accused, expressing their 

inabilit y to pay that  m uch am ount . Thereupon the accused told 

him  to bring at  least  Rs.5,000/ -  by the evening of 04.11.2003, 

to his house. He inform ed his brother that  he agreed to pay that  

am ount  to the accused. Then both of them  decided to pay that  

am ount  after inform ing to the CBI  people. Thereafter, the t rap 

was laid. He further deposed that  when he offered the am ount , 

the accused took the am ount  and kept  in his pant  pocket .  

As he did not  support  the case of the prosecut ion with regard to 

the  seizure of m oney and colour tests, he was declared host ile.  

 I n the cross-exam inat ion done on behalf of the accused, 

he adm its that  the com m it tee scrut inises the applicat ions and 

subm its the nam es of those applicants to the General Manager, 

who in turn sends the sam e to Sri Ch.Lal. He adm its that  as the 

applicat ions did not  com e direct ly, the com m it tee took a decision 

to call for the applicat ion afresh, through sealed covers.  

 

12. Hence, from  the above evidence, it  can be understood that  

the applicat ion of his brother, which was already given was not  

considered and fresh applicat ions were called for. Further,  

the evidence of PW1 does not  offer any clar ity with regard to the 
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m anner of the dem and allegedly m ade by the accused.  

PW2 in his evidence also adm its that  as an Estate Manager,  

the accused did not  have authority to recom m end the nam es of 

anybody. The accused dem anded the am ount  from  him , but  he 

did not  tell him  that  his brother should pay Rs.10,000/ -  to him . 

He adm its that  Ex.P1 was dictated by P.M.Naidu, who is the CBI  

Official. He states that  the accused asked him  to br ing 

Rs.5,000/ -  and the sam e was inform ed to Mr.P.M.Naidu. When 

he quest ioned them  as to for what  purpose that  am ount  was 

dem anded, they thought  that  it  was towards br ibe. Accordingly, 

P.M.Naidu dictated Ex.P1 on those lines. Hence, this part  of the 

evidence of PW1 affects his credibilit y. I n his exam inat ion- in-

chief, he deposed that  it  is the accused, who dem anded the 

am ount  towards br ibe, but  in the cross-exam inat ion, he does not  

assert  that  the am ount  was dem anded by the accused towards 

br ibe. Moreover, PW1 does not  explain as to why the accused 

took the am ount  from  him , when he does not  have role to play 

in the sanct ioning of the shops to the applicants.  

 

13. PW5 speaks about  the procedure for allotm ent  of the 

shops, he being the Manager in the Estate Sect ion during the 

relevant  period. She deposed that  she knows the accused and 

she does not  rem em ber in which sect ion he was working as 

m anager when she was in Estate Sect ion. She ident ified the file 

which relates to the allotm ent  of provision stores in the colony of 

ONGC Em ployee at  Rajahm undry which contains her init ial for 

const itut ion of the com m it tee which will exam ine the scope of 

work, rent  to be charged, elect r icity, m ode of service etc. The 
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shopping com plex was not  const ructed by then. Thus by the t im e 

she m ooted the proposal for const itut ion of the com m it tee,  

there were five applicat ions of the respect ive shop keepers 

received from  Sri Lakshm i Agencies. Teja Groceries, 

K.A.L.Satyavathi, Sr i Sai Kirana & General Stores and others.  

No act ion was taken on that  applicat ions. They were lying in the 

file but  the com m it tee was const ituted with three m em bers,  she 

being one. The accused in his capacity as Manager issued the 

office order, dated 25.08.2003 const itut ing the com m it tee. By 

25.08.2003 she was the Manager in separate em ployees cell of 

ONGC. On 05.09.2003 a note was sent  to the Deputy General 

Manager request ing to com plete the const ruct ion of the shop at  

the earliest  by conveying the sanct ioned am ount . Am ong other 

recom m endat ions their  com m it tee recom m ended the finalisat ion 

of the fix ing of agency through tenders, by following exist ing 

guidelines/ procedure. They also recom m ended for collect ion of 

the security deposit  of Rs.10,000/ -  from  each of the allot tees of 

the shops. Those recom m endat ions were m ade on 03.11.2003. 

All of the com m it tee m em bers signed the m inutes of the 

Com m it tee m eet ing, which m ade the recom m endat ions.  

 I n the cross-exam inat ion she adm it ted that  PW2 worked 

under her when she worked as Manager and as such she has 

acquaintance with him . She adm it ted that  except  giving the 

office order, dated 25.08.2003, on the basis of approval of the 

Assistant  Manager, the accused did not  deal with any of the 

applicat ions pertaining to the allotm ent  of shop prem ises.  

She also adm it ted that  as Manager, the accused cannot  
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recom m end any of the applicants to the com m it tee for allotm ent  

of the shop prem ises. She also deposed that  in view of their  

recom m endat ion to call for the tenders, the applicat ions lying in 

Ex.P6 file has no value at  all.  She adm it ted that  their  

recom m endat ions were accepted by the General Manager on 

04.11.2003.  

 

14. Hence, from  the evidence of PW5, it  appears that  the 

applicat ions, which were received from  the applicants which 

includes that  of the brother of PW2, were not  considered and 

they were kept  in the file and therefore, the tenders were called 

for  allotm ent  of the shops. I t  is also evident  that  the accused 

issued office order const itut ing the Com m it tee, dated 

25.08.2003, only based on the approval of the Assistant  

Manager. Hence, the first  approval with regard to the com m it tee 

seem s to be m ade by the Assistant  Manager, Ch.Lal. 

 

15. PW6 is the General Manager and also Support  Manager in 

the ONGC during the relevant  period. He deposed that  when he 

was at tending the Assert  Review Meet ing the Assets Manager 

requested him  to look after the cases of allotm ent  of shops 

im m ediately, as the occupants of the colony were dem anding to 

set  up the shops.  PW5 was in charge of the estate sect ion. Then 

he called her since she was dealing with that  subject  before his 

joining. She explained as to what  she has done during the last  

two to three m onths. He cam e to know that  a com m it tee was 

form ed with the approval of AED/ Asset  Manager, to go into the 

m odalit ies regarding the fixat ion of rents, elect r icity charges and 
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security deposits etc. the procedure for allotm ent  of shop is after 

get t ing the approval of Asset  Manager the file is referred to 

Materials Manager Departm ent  for tendering. He was cross-

exam ined by the accused. 

 

16. PW7 is the I nspector, CBI , who received the report  from  

PW2 and arranged the pre and post  t rap proceedings.  

He deposed that  he conducted the proceedings in the presence 

of m ediators i.e., PWs.3 and 4. Hence, the evidence of PW3 and 

4 can be looked into before  dealing with the evidence of PW7.  

The evidence of PWs.3 and 4 is that  on being called by the CBI  

Officials, they went  to the office of CBI , where phenolphthalein 

test  was dem onst rated in the pre t rap proceedings and the 

currency notes were verified by them  and currency note 

num bers were needed down. He corroborated the evidence of 

PW2 with regard to PW2 going to the flat  of the accused and 

again they going to the park and later enter ing the flat , receiving 

the pre arranged signal from  PW2, PW2 Point ing the accused. 

The accused was quest ioned as to whether he received the br ibe 

but  he denied having received any br ibe. The com plaint  was 

shown to him  and after going through the contents he kept  

silent . The Phenolphthalein test  was conducted and it  turned 

posit ive. On the spot , the explanat ion given by the accused was 

that  he received Rs.5,000/ -  from  PW2.  After recovery of the 

am ount , the CBI  Officer did not  quest ion the accused anything 

further. I t  was suggested to him  that  the accused stated to Sri 

P.M.Naidu that  PW1 repaid the am ount  of Rs.5,000/ -  to him , 
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which was taken as a loan and that  it  was not  m ent ioned in 

Ex.P3.   

 

17 According to the evidence of PW4, who is another 

m ediator, the accused adm it ted that  he received Rs.5,000/ - ,  

but  he did not  adm it  that  he received the said am ount  as a 

br ibe. PW7 also corroborated the evidence of PWs.3 and 4 with 

regard to the seizure of the amount  from  the accused. Sam e 

suggest ion as given to him  with regard to the receipt  of am ount  

of Rs.5,000/ -  by the accused, was given to him . PW8 is the 

Director (HR) , ONGC, Corporate office, who obtained the 

sanct ion to prosecute the accused. PW9 is the Assistant  

Superintendent  of police, CBI , Visakhapatnam , who received the 

CD file from  PW7. 

 

18. I t  is the evidence of PW9, which throws any am ount  of 

doubt  on the ent ire case of the prosecut ion. He is the witness 

who conducted part  of the invest igat ion. During the course of 

invest igat ion, he exam ined PWs.1 to 6 and filed charge sheet  

after obtaining sanct ion order. I n the cross-exam inat ion,  

he states that  as per the statem ent  of PW2 recorded by him  

under Sect ion 161 (3)  CRPC before 03.11.2003 PW1 should pay 

br ibe am ount  of Rs.5,000/ - . The witness again added that  

subsequent  to 03.11.2003, the accused again dem anded that  

PW2 should pay the said br ibe am ount . He further adm its that  

he exam ined and recorded the statem ent  of the accused and 

that  during that  exam inat ion he stated before him  that  PW2 

repaid the loan am ount  due to him . He again added that  when 
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he further quest ioned the accused to produce either the 

prom issory note or any receipt  evidencing the alleged lending of 

m oney to PW2, he could not  produce any such docum entary 

evidence. He further adm it ted that  the accused did not  state 

before him  that  he lent  the am ount  by obtaining a prom issory 

note or any receipt  from  PW2. With regard to the antecedents of 

the accused he did not  exam ine any witnesses. He did not  

receive any m aterial or any record from  PW7, showing that  the 

accused is in the habit  of dem anding br ibe am ounts and 

receiving the sam e either from  the cont ractors or from  anybody 

else. He did not  exam ine any officials working in the office of the 

accused, after he exam ined this accused to know whether there 

was any pract ice of giving hand loans by the accused and other 

officers, to the subordinate staff.  

 

19. This statem ent  of the accused, which is stated to be 

recorded by PW9, is not  placed on record. By vir tue of the fact  

that  the accused stated before him  that  PW2 repaid the loan 

am ount , the case of the accused becom es probabllised and it  

also lends st rength to the suggest ion given on behalf of the 

accused, that  his explanat ion given on the spot , which is to the 

sam e effect , was not  recorded in the post - t rap proceedings.  

The argum ent  of the Public Prosecutor that , in fact , no statem ent  

was recorded by PW9, cannot  be appreciated and accepted in 

the light  of the assert ion m ade by PW9 before the court  in his 

evidence. He did not  sim ply state that  he exam ined, but  he also 

states that  he recorded his statem ent . Even if that  can be 

considered as an erroneous typing by the court , he volunteered 
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to say that  he quest ioned the accused further to produce the 

prom issory note or any receipt . Hence, the said fact  would 

support  the fact  of the accused inform ing him  that  the am ount  

was given to him  towards discharge of a loan taken by PW2. 

 

20. The counsel for the appellant  relies on this part  of the 

evidence, along with the adm issions m ade by PW2 in his cross-

exam inat ion, to contend that  there is a pract ice of giving and 

taking m oney in their  office. The counsel subm its that  when such 

pract ice is established and when the accused took the said plea 

im m ediately on the spot , the accused stands probablishing his 

defence. The counsel also seeks the court  to appreciate these 

facts in the light  of the evidence of PWs.5 and 6, that  the 

accused do not  have any role to play in the allotm ent  of the 

shops. He also seeks the court  to place reliance on the evidence 

of DW1, who is the wife of the accused. She supports the case of 

the accused that  the accused inform ed her that  PW2 cam e to 

their  house to repay the loan am ount . Her evidence can be 

unhesitat ingly categorised as interested evidence.  

 

21. But , however, the facts, which play in favour of the 

accused, are that  the evidence of Pws.1 and 2 is shaky with 

regard to the dem and of the am ount  by the accused.  

The evidence of Pws.5 and 6 is clear that  the accused does not  

have any role to play in the allotm ent  of shops and is also clear 

that  the applicat ions, which were received in the office, were not  

acted upon and were not  considered and fresh tenders were also 

called for for allotm ent  of shops. The accused gave an 
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explanat ion to PW9 that  the am ount  was received by him  

towards the discharge of loan taken by PW2. When the 

prosecut ion witnesses them selves speak about  a part icular 

procedure, which is being followed in their office for allotm ent  of 

shops, it  is for the prosecut ion to show that  such procedure left  

som e scope for the officers to exercise som e discret ion and that  

the accused had a scope to prevail over the said officers, to see 

that  they exercise that  discret ion in favour of PW2. But  except  

stat ing that  the procedure is of calling tenders, the prosecut ion 

did not  go any further to prove the procedure involved in 

accept ing the tenders. I n such circum stances, the only inference 

that  can be drawn is that  the lowest  tender would be accepted 

by the departm ent .  

 

22. The file relat ing to allotm ent  of provisions store in the 

colony of ONGC Em ployees, which was m arked as Ex.P6 on 

behalf of the prosecut ion, was relied upon by the appellant ’s 

counsel to show that  the appellant  did not  have any role to play 

in the allotm ent  of shops. I n the office order, dated 30.07.2003, 

the nam e of the appellant  is shown as a Manager (P&A)  under 

the rem arks. I t  is stated that  in addit ion to Estate he will be 

cont inuing the job of organising the events.  

 

23. The counsel for the appellant , in support  of his content ion 

that  when the prosecut ion fails to show that  the accused is 

responsible for the allotm ent  of shops, the prosecut ion has to 

fail,  relies on a judgm ent  of the Suprem e Court  reported in 
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St at e o f  T.N . v . S.Kr ish n a Mu r t h y 1, wherein it  was observed 

that  grant ing of pat ta cert ificate was not  the sole responsibilit y 

of the respondent  and it  was a cum ulat ive act  of various officials 

of the Taluk Office, therefore, the High Court  also cam e to a 

conclusion that  a dem and for an individual br ibe in the facts and 

circum stances of the case cannot  be accepted.  

 

24. I n the case on hand also, it  is clear that  the allotm ent  of 

the shops is a cum ulat ive act  of various officials in which the 

accused did not  have any role and the prosecut ion failed to 

prove that  the br ibe taken by the accused was for the purpose of 

influencing or get t ing the official favour done by the persons 

concerned in the allotm ent  of the shops. 

 

25. I n the light  of the above appreciat ion of the evidence, this 

court  holds that  the prosecut ion m iserably failed to prove the 

dem and of br ibe by the accused and thereby, the appellant  is 

ent it led for a benefit  of doubt . 

Accordingly, points 1 and 2 are answered. 

 

POI NT No .3 :  -  

 

 

26. I n view of the conclusions arr ived by this court  under point  

Nos.1 and 2, this court  opines that  the judgm ent  of the court  

below cannot  be sustained and the sam e is accordingly set  aside. 

 

POI NT No .4 :  -  

 

27. I n the result , the Crim inal Appeal is allowed set t ing aside 

the convict ion and sentence recorded against  the appellant  in 

                                                 
1
  2002(9) SCC 530 
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j udgm ent , dated 19.12.2006, passed in C.C.No.11 of 2004,  

by the court  of Special Judge for CBI  Cases, Visakhapatnam . 

Consequent ly, the appellant  is acquit ted of the charge leveled 

against  him . The appellant  shall be set  at  liberty forthwith, if not  

required in any other cr im e. The fine am ount , if any, paid by the 

appellant  shall be refunded to him .  

 

 As a sequel, the m iscellaneous applicat ions pending, if any, 

shall stand closed.   

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

Novem ber 15, 2018 

LMV 


