
HON’BLE SRI JUSTICE P. KESHAVA RAO  

 

CRIMINAL REVISION CASE No.1174 of 2018 

 

ORDER:  

 

 Heard  the lea rned  c ounsel for the petitioners and  the lea rned  

Pub lic  Prosec utor appearing  for the respondent-Sta te. 

 

 The p resent revision c ase is filed  questioning the orders 

passed  in Crl.M.P.No.600 of 2018 da ted  2.04.2018 in S.C.No. 51 of 

2017 on the file of the Metropolitan Sessions Judge-c um-Spec ia l 

Judge for Tria l of NDPS Ac t Cases a t Vijayawada , d ismissing  the 

app lic a tion filed  under Sec tion 439 Cr.P.C. to enla rge the petitioners 

on ba il. 

 The fac ts of the c ase a re tha t the petitioners herein a re A-1 

and  A-2 in S.C.No. 51 of 2017 c harged  for the offenc e under Sec tion 

8 (c ) r/ w Sec tion 20(b ) of N.D.P.S. Ac t. 

 The c ase of the p rosec ution is tha t a fter filing  of the c harge 

sheet, the sessions c ase was numbered  in the year 2017.  However, 

the polic e were not ab le to serve the summons on the address tha t 

was furnished  by the petitioners as per the rec ord .  The Sessions 

Court issued  N.B.Ws. aga inst the petitioners and  notic e to sureties on 

15.02.2018.  Pursuant to the issuanc e of the sa id  N.B.Ws., the 

petitioners were a rrested  by exec uting  the non-ba ilab le warrants.  

Therefore, the petitioners have filed  ba il app lic a tion vide 

Crl.M.P.No.505 of 2018 on 22.03.2018 on the file of the Metropolitan 

Sessions Judge-c um-Spec ia l Judge for Tria l of NDPS Ac t Cases a t 

Vijayawada  and  the same was d ismissed . Aga in, the petitioners 

filed  Crl.M.P.No. 600 of 2018 before the lea rned  Metropolitan 
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Sessions Judge-c um-Spec ia l Judge for Tria l of NDPS Ac t Cases a t 

Vijayawada .  However, a fter hea ring , the sa id  petition was 

d ismissed  by orders da ted  2.04.2018.  Aggrieved  by the same, the 

p resent c rimina l revision c ase is filed .   

  

The lea rned  c ounsel appearing  for the petitioners, would  

c ontend  tha t the Court below c ommitted  an error in d ismissing the 

petition and  the same is liab le to be set aside.  The lea rned  

Metropolitan Sessions Judge-c um-Spec ia l Judge for Tria l of NDPS 

Ac t Cases a t Vijayawada , fa iled  to observe tha t the ba il g ranted  

earlier is not c anc elled  by any spec ific  order.  Therefore, 

enterta ining  of fresh ba il app lic a tion vide Crl.M.P.No.600 of 2018 

itself is illega l.  In fac t, the grant of ba il under Sec tion 439 or 437 

Cr.P.C. is c o-terminus with the fina l result of the c ase and  not 

before.  Mere issuanc e of N.B.Ws., and  pend ing its exec ution or 

even a fter exec ution, it does not tantamount to c anc ella tion of 

ba il.  The lea rned  c ounsel in support of his c ontention, b rought to 

the notic e of this Court a  judgment reported  in DASARI 

SATYANRAAYANA v. THE STATE OF A.P. REP. BY PUBLIC PROSECUTOR1  

wherein this Court had  an oc c asion to c onsider the effec t of g rant 

of ba il and  issuanc e of N.B.Ws. for either viola tion of the ba il 

c ond itions or non-appearanc e of the petitioners before the Court. 

 Per c ontra , the lea rned  Pub lic  Prosec utor appearing  for the 

respondent-Sta te, opposed  the c rimina l revision c ase on the ground  

tha t sinc e numbering of the sessions c ase, the petitioners herein 

were absc ond ing and  even the sureties were a lso not ab le to 

p roc ure the p resenc e of the petitioners.  The offenc e c harged  

                                       
1 2014(2) ALD (Crl.) 228 
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aga inst the petitioners is very grave in na ture and  therefore, if the 

petitioners a re granted  ba il, there is every possib ility of jumping  from 

the ba il onc e aga in.  Tha t apart, he a lso a rgued  tha t the petitioners 

having filed  a  fresh ba il app lic a tion, it is not open for them to turn 

round  and  say tha t the Court below has c ommitted  an error in 

d ismissing the ba il app lic a tion. 

 Having heard  the a rguments of both the c ounsel and  perusa l 

of the materia l on rec ord , the und isputed  fac ts a re tha t the 

petitioners herein a re c harged  for the offenc e under Sec tion 8 (c ) 

r/ w 20(b ) of the N.D.P.S. Ac t vide S.C. No. 51 of 2017 on the file of 

the Metropolitan Sessions Judge-c um-Spec ia l Judge for Tria l of 

NDPS Ac t Cases a t Vijayawada .  During  the pendenc y of the sa id  

sessions c ase, the petitioners have not appeared  lead ing to 

rec overy of sureties money from the sureties.  The non-ba ilab le 

warrants issued  aga inst the petitioners were exec uted  and  they 

were remanded  to jud ic ia l c ustody.  In those c irc umstanc es, they 

filed  Crl.M.P.No.600 of 2018 under Sec tion 439 Cr.P.C. p raying the 

Court to enla rge them on ba il.  The question tha t c rops up  for 

c onsidera tion before this Court is: 

Whether the petition filed  before the Court for g rant of ba il, is 

ma inta inab le? 

 

   In the c irc umstanc es of the c ase, the only c ourse left open 

to the petitioners is to move fresh app lic a tion for exec ution of fresh 

bonds before the appropria te Court.  Therefore, a  fresh app lic a tion 

is not ma inta inab le, per se , sinc e the earlier order of g rant of ba il, 

has not c eased  its forc e.  Therefore, the petitioners c annot 

approac h this Court being unsuc c essful in moving the sec ond  
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app lic a tion before the Court below.  This Court in DASARI 

SATYANRAAYANA v. THE STATE OF A.P. REP. BY PUBLIC PROSECUTOR 

(c ited  supra ), as submitted  by the lea rned  c ounsel for the 

petitioners, c onsidered  this aspec t and  held  as under: 

“ Sec tion 437 Cr.P.C. dea ls with app lic a tion for ba il and  

c onsidera tion regard ing  non-ba ilab le offenc es and  Sec tion 

439 Cr.P.C. dea ls with the spec ia l powers of the High Court or Court 

of Session in filing  of app lic a tion for c onsidera tion of a  non-ba ilab le 

offenc e. The word ing of Sec tion 439(2) Cr.P.C, is very c lea r, equa lly 

from the word ing of Sec tion 437(5) Cr.P.C. tha t the ba il c an be 

c anc elled  by the Court even onc e granted  by ordering  a rrest and  

c ommit him to c ustody. There must be a  spec ific  order onc e ba il is 

g ranted  either under Sec tions 439 or 437 Cr.P.C., in c anc elling  the 

ba il till then the ba il for a ll purposes in forc e as the regula r ba il is c o- 

terminus with fina l result of the c ase and  not before but for the 

power c onferred  to c anc ella tion of ba il, meanwhile any viola tions 

of the c ond itions of the ba il or the like. Having regard  to the same, 

mere issuanc e of a  NBW c ontemp la ted  by Sec tion 70(1) Cr.P.C. 

pend ing its exec ution or even a fter exec ution it does not 

tantamount to c anc ella tion of a  ba il in a  non-ba ilab le offenc e 

onc e a lready granted  in the absenc e of any suc h c ond ition 

spec ific  in the order g ranting  ba il. Here the remedy onc e the 

ac c used  jumped  for ba il or fa iled  to a ttend  as per the terms and  

c ond itions of the ba il by non-c omp lianc e from NBW issued  if not 

rec a lled  before exec ution, sinc e its exeuc tion or rec a ll it is in forc e, 

on exec ution only to deposit the amount of the bond  exec uted  by 

ac c used  equa lly by sureties and  on suc h deposit of the amount or 

a fter submission of the bonds and  payment of any amount out of it 

as pena lty by payment by ac c used , in suc h event aga in enforc ing  

aga inst the sureties does not a rise, he has to submit fresh bonds. 

Here, instead  of so doing the ac c used  No.3, who is the petitioner 

herein moved  a  fresh ba il before the tria l Court (Assistant Sessions 

Judge). Fresh ba il app lic a tion is not ma inta inab le per se for nothing  

to show earlier ba il order c eased  its forc e or c anc elled  otherwise as 

mere issuanc e of NBW or its exec ution per se does not tantamount 

if no suc h c ond ition for c anc ella tion of ba il in the order of ba il from 

the above p rovision supra . When suc h is the c ase, having went 
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unsuc c essful in moving the sec ond  ba il app lic a tion instead  of 

paying the pena lty for the bonds earlier exec uted  and  submit fresh 

solvenc y by the ac c used  before the c onc erned  Court, from 

d ismissa l of tha t app lic a tion by the lea rned  tria l Judge the 

petitioner/ A.3 c annot knoc k the doors of this Court by moving the 

ba il app lic a tion saying  tha t the ba il app lic a tion thereby is not 

ma inta inab le bec ause of the ba il order no way shows c anc elled  or 

c eased  its forc e, but for the remedy to seek to rec a ll of NBW if a t a ll 

pend ing and  in this c ae sinc e exec uted , by payment of the 

pena lty for the bonds forfeited  and  to submit fresh solvenc y as per 

Chap ter 33 Cr.P.C.”  

 

 In the c irc umstanc es, the c rimina l revision c ase is d ismissed .  

However, liberty is g iven to the petitioners to move a  petition for 

submitting  fresh solvenc y, as per law. 

 Misc ellaneous petitions, if any, sha ll a lso stand  d ismissed . 

 

___________________ 

  P. KESHAVA RAO, J  

 

Da te: 04.07.2018. 

CCM 

 



 6 

HON’BLE SRI JUSTICE P. KESHAVA RAO  
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