
HOB’BLE SRI JUSTICE SANJAY KUMAR 

AND 

HON’BLE SRI JUSTICE P. KESHAVA RAO  

WRIT APPEAL No.767 of 2017 

 

JUDGMENT: (Per the Hon’b le Sri Justic e P. Keshava  Rao)  
 

 Heard  the lea rned  stand ing c ounsel for the appellants 

and  the lea rned  c ounsel appearing for the respondent. 

 The p resent writ appea l is filed  aggrieved  by the orders 

passed  in W.P.No.17895 of 2001 da ted  22.09.2015, a llowing the 

writ petition hold ing tha t the respondent herein/ writ petitioner 

is entitled  to bac k wages for the period  he was out of servic e. 

 The fac ts of the c ase a re tha t orig ina lly the respondent 

herein jo ined  as a  Conduc tor in the year 1984 in the Andhra  

Pradesh Sta te Road  Transport Corpora tion (hereina fter 

referred  to as “ the Corpora tion” ).  Sinc e the da te of jo ining in 

servic e the respondent was d isc harg ing his duties to the 

utmost sa tisfac tion of a ll the c onc erned  and  without any 

b lemish.  He was elec ted  as Deputy Sec reta ry of the Na tiona l 

Mazdoor Union of the Corpora tion.  Bec ause of the ac tivities 

of the respondent in the union, the then Depot Manager sa id  

to have been bore grudge resulting  in lodg ing a  fa lse report 

aga inst him on 05.06.1997.  In the sa id  report it was sta ted  tha t 

the respondent abused  one B.Kodandapani in filthy language 

in d runken sta te.  The c onc erned  polic e investiga ted  the same 

and  filed  a  c harge sheet aga inst the respondent for the 

offenc es under Sec tions 353 and  510 IPC.  The Court below, 
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a fter taking c ognizanc e of the offenc es, taken on file as 

C.C.No.151 of 1997.  When the sa id  c rimina l p roc eed ings were 

pend ing, the Depot Manager, Waranga l, issued  a  c harge 

sheet aga inst the respondent levelling  three c harges.  After 

enquiring  into the a llega tions, the respondent was removed  

from servic e vide p roc eed ings No.APSRTC 01/ 34(3)/ 97 da ted  

25.11.1997.  In fac t, questioning  the sa id  orders of remova l, the 

respondent filed  W.P.No.298 of 1998 before this Court.  

However, a fter hearing, this Court was p leased  to d ispose of 

the sa id  writ petition asking the respondent to approac h the 

Labour Court.  Ac c ord ing ly, the respondent ra ised  a  d ispute 

before the Industria l Dispute-c um-Labour Court, Anantapur 

(for short, “ the Tribuna l” ), vide I.D.No.145 of 1998.  In the sa id  

I.D., the respondent has spec ific a lly p leaded  tha t the c harges 

framed  in the departmenta l enquiry and  the c harges in the 

c rimina l c ase a re one and  the same and  got ac quitta l in the 

c rimina l p roc eed ings.  It is further p leaded  tha t the Enquiry 

Offic er d id  not issue any notic e and  d id  not p rovide an 

opportunity of hearing to the respondent and  as suc h the 

whole enquiry is vitia ted  as it is aga inst the p rinc ip les of na tura l 

justic e.  Tha t from the da te of remova l the respondent d id  not 

sec ure any a lterna tive emp loyment.  From the rec ord  it is 

revea led  tha t no ora l or doc umenta ry evidenc e was adduc ed  

in the above sa id  I.D.  However, having regard  to the fac ts 

and  c irc umstanc es of the c ase and  a fter hearing  both the 
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parties and  based  on the rec ord  ava ilab le, the Tribuna l in its 

award  da ted  02.01.2001 a llowed  the I.D. d irec ting  the 

appellants herein to reinsta te the respondent in to servic e with 

c ontinuity of servic e, but without any bac k wages.  Aggrieved  

by the sa id  award  as fa r as denying the bac k wages from the 

da te of termina tion till the da te of reinsta tement is c onc erned , 

the respondent filed  W.P.No.17895 of 2001 before this Court.  In 

the sa id  writ petition, the respondent has c a tegoric a lly 

p leaded  tha t the c harges framed in the departmenta l enquiry 

and  the c rimina l c ase a re one and  the same and  he got a  

c lean ac quitta l in the c rimina l c ase.  Tha t apart, the 

respondent a lso ra ised  a  p lea  tha t no notic e was issued  and  

the enquiry offic er d id  not p rovide any opportunity of hearing 

and  tha t the whole enquiry is vitia ted  as it amounts to viola tion 

of p rinc ip les of na tura l justic e.  The respondent was a lso not 

ga infully emp loyed  with any a lterna tive employment during 

the period  of termina tion of his servic es.  Fina lly, he has a lso 

ra ised  a  p lea  tha t the punishment awarded  is d isp roportiona te 

to the c harges levelled  aga inst him. 

 Per c ontra , the appellants filed  a  c ounter a ffidavit 

denying the averments made in the a ffidavit filed  in support of 

the writ petition and  c ontended  inter a lia  tha t the writ petition 

as filed  does not d isc lose any c ogent reasons for interferenc e 

of this Court in the well c onsidered  award  of the Labour Court.  

There a re no merits and  as suc h the same is liab le to be 
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d ismissed .  The appellants have denied  tha t the respondent 

was d isc harg ing his duties sinc erely sinc e he was involved  in 

severa l assault c ases aga inst his superiors.  Though the enquiry 

offic er has sent three notic es to the respondent asking him to 

a ttend  enquiry duly informing the da te and  time, the sa id  

notic es were returned  un-served .  As the respondent d id  not 

turn up  even for the fina l notic e issued  on 29.08.1997, the 

enquiry offic er c onduc ted  an enquiry and  submitted  the 

report hold ing tha t the respondent is guilty of c harges levelled  

aga inst him.  Therea fter, the appellants a fter perusing the 

enquiry report and  the c onnec ted  rec ords p lac ed  before 

them c ame to an independent c onc lusion tha t the remova l of 

the respondent from servic e is just and  p roper for the 

approved  misc onduc t and  ac c ord ing ly issued  the fina l orders 

of remova l on 25.11.1997 a fter fo llowing the due p roc edure as 

c ontemp la ted  under the d isc ip lina ry p roc eed ings, apart from 

other aspec ts.  Therefore, the appellants sought d ismissa l of 

the writ petition. 

 The lea rned  Sing le Judge, a fter hearing , was p leased  to 

a llow the writ petition hold ing tha t the respondent is entitled  to 

bac k wages for the period  he was out of servic e by orders 

da ted  22.09.2015.  Aggrieved  by the sa id  order, the p resent 

appea l is filed . 

 The lea rned  stand ing c ounsel appearing for the 

appellants reitera ted  the submissions made by him in the 
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grounds of appea l duly emphasizing on the aspec t tha t the 

respondent fa iled  to p lac e any materia l on rec ord  to show 

tha t he was not ga infully emp loyed  during  the period  of 

remova l from servic e till he was reinsta ted  into servic e.  In fac t, 

ma teria l was p lac ed  before the domestic  enquiry.  Therefore, 

the question of aga in p lac ing the very same materia l before 

the Tribuna l may not a rise. As the notic es sent to the 

respondent were returned  un-served , there was no viola tion of 

p rinc ip le of na tura l justic e while c onduc ting  a  domestic  

enquiry and  the respondent is not entitled  for the bac k wages 

sinc e the find ings rec orded  in c rimina l p roc eed ings will have 

no effec t on the p reviously c onc luded  domestic  enquiry.  

Further, as the respondent was ac quitted  on the ground  of 

benefit of doub t, he is not entitled  for the bac k wages and  

lastly this Court while exerc ising the Certiora ri jurisd ic tion under 

Artic le 226 of the Constitution of Ind ia , has only supervisory 

jurisd ic tion and  not as an appella te Tribuna l and  c annot 

review or re-apprec ia te the evidenc e upon whic h the Tribuna l 

la id  the base and  the c onc lusions. 

 Learned  c ounsel appearing for the respondent 

supported  the orders of the lea rned  Sing le Judge relying on 

the aspec ts tha t no notic e was issued  to the respondent and  

no opportunity of being heard  was g iven during the c ourse of 

domestic  enquiry resulting  in viola tion of p rinc ip les of na tura l 

justic e.  He a lso c ontended  tha t for denying the bac k wages, 
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it is for the appellants to spec ific a lly p lead  and  p rove tha t the 

respondent was ga infully emp loyed  during  the period  of 

termina tion till reinsta tement.  It is further c ontended  tha t 

having ordered  reinsta tement of the respondent with 

c ontinuity of servic e, denia l of bac k wages is illega l. 

 The short question tha t fa lls for c onsidera tion in the 

p resent writ appea l is whether there is any irregula rity or 

illega lity in the orders passed  by the lea rned  Sing le Judge 

while hold ing tha t the respondent is entitled  for bac k wages 

for the period  he was out of servic e? 

 As fa r as the ac quitta l of the respondent in c rimina l 

p roc eed ings is c onc erned , he was c harged  for the offenc es under 

Sec tions 353 and  510 IPC.  However, from the judgment of the tria l 

Court, it is evident tha t a fter apprec ia ting  the evidenc e of  

PWs.1 to 4 and  Exs.P-1 to P-3 p roduc ed  on beha lf of the p rosec ution 

and  a lso the evidenc e of defenc e through DWs.1 and  2 and  Exs.D-1 

to D-4, it was held  as to whether the respondent has c ommitted  any 

assault or used  any c rimina l forc e aga inst the c omp la inant is 

doub tful.  It was a lso held  tha t Ex.P-1 report is p repared  a fter 

d isc ussion with the polic e offic ers and  as suc h the ac c used  is 

entitled  for benefit of doub t.  Tha t apart, a fter apprec ia ting  the 

evidenc e on rec ord , the Court below was a lso of the op inion tha t 

the oc c urrenc e of the inc ident is not believab le as it was not 

c orrobora ted  by any independent witnesses.  As fa r as the offenc e 

under Sec tion 510 IPC is c onc erned , PW-3 who is a  med ic a l offic er, 

c a tegoric a lly deposed  tha t the respondent c onsumed a lc ohol, but 
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the inc ident d id  not oc c ur under its influenc e.  Therefore, the Court 

below held  tha t the p rosec ution miserab ly fa iled  to p rove the guilt 

of the ac c used  beyond  a ll reasonab le doub t.  Now c oming to the 

offenc e under Sec tion 353 IPC, the Court below ac quitted  the 

respondent on benefit of doub t.  In this regard , it is to be observed  

tha t when the ma in offenc e under Sec tion 510 IPC was not p roved  

beyond  reasonab le doub t by the p rosec ution, the c ommission of 

offenc e under Sec tion 353 IPC is doub tful.  Tha t apart, the 

p rosec ution a lso has not p roduc ed  the evidenc e of any 

independent witness assaulting  PW-1 and  therefore,  it is not 

believab le.   

 Even on the aspec t of issuanc e of notic e, the Labour Court 

while g iving  the award  held  tha t the appellants, have not issued  

any notic e and  no opportunity of being heard  is g iven to the 

respondent and  thereby viola ted  the p rinc ip les of na tura l justic e.  

However, only reinsta tement with c ontinuity of servic e was 

awarded  but without any bac k wages.  This issue c ame up  for 

c onsidera tion before the Apex Court in DEEPALI GUNDU SURWASE v. 

KRANTI JUNIOR ADHYAPAK MAHAVIDYALA AND OTHERS1.  

 The Apex Court while dea ling  with the above sa id  issue, 

referred  to a ll the judgments on the sub jec t inc lud ing the judgments 

of the Apex Court in J.K. SYNTHETICS LTD. v. K.P.AGRAWAL2 and  

ZILLA PARISHAD, GACHIROLI v. PRAKASH3 and  held  as under: 

i) In c ases of wrongful termina tion of servic e, reinsta tement 

with c ontinuity of servic e and  bac k wages is the norma l rule. 

 

                                       
1 (2013) 10 SCC 324 
2 (2007) 2 SCC 433 
3 (2009) 4 Mah.LJ 628 
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ii) The a foresa id  rule is sub jec t to the rider tha t while dec id ing  

the issue of bac k wages, the ad jud ic a ting authority or the 

Court may take into c onsidera tion the length of servic e of 

the emp loyee/ workman, the na ture of misc onduc t, if any, 

found  p roved  aga inst the emp loyee/ workman, the financ ia l 

c ond ition of the emp loyer and  simila r other fac tors. 

 

iii) Ord ina rily, an emp loyee or workman whose servic es a re 

termina ted  and  who is desirous of getting bac k wages is 

required  to either p lead  or a t least make a  sta tement before 

the ad jud ic a ting  authority or the c ourt of first instanc e tha t 

he/ she was not ga infully emp loyed  or was emp loyed  on 

lesser wages.  If the emp loyer wants to avoid  payment of full 

bac k wages, then it has to p lead  and  a lso lead  c ogent 

evidenc e to p rove tha t the emp loyee/ workman was 

ga infully emp loyed  and  was getting  wages equa l to the 

wages he/ she was d rawing p rior to the termina tion of 

servic e. This is so bec ause it is settled  law tha t the burden of 

p roof of the existenc e of a  pa rtic ula r fac t lies on the person 

who makes a  positive averments about its existenc e.  It is 

a lways easier to p rove a  positive fac t than to p rove a  

nega tive fac t.  Therefore, onc e the emp loyee shows tha t he 

was not emp loyed , the onus lies on the emp loyer to 

spec ific a lly p lead  and  p rove tha t the emp loyee was 

ga infully emp loyed  and  was getting  the same or 

substantia lly simila r emoluments.   

 

iv) The c ases in whic h the Labour Court/ Industria l Tribuna l 

exerc ises power under Sec tion 11-A of the Industria l Disputes 

Ac t, 1947 and  finds tha t even though the enquiry held  

aga inst the emp loyee/ workman is c onsistent with the rules of 

na tura l justic e and  /  or c ertified  stand ing orders, if any, but 

holds tha t the punishment was d isp roportiona te to the 

misc onduc t found  p roved , then it w ill have the d isc retion not 

to award  full bac k wages.  However, if the Labour 

Court/ Industria l Tribuna l finds tha t the emp loyee or workman 

is not a t a ll guilty of any misc onduc t or tha t the emp loyer 

had  foisted  a  fa lse c harge, then there will be amp le 

justific a tion for award  of full bac k wages. 

 

v) The c ases in whic h the c ompetent Court or Tribuna l finds 

tha t the emp loyer has ac ted  in gross vio la tion of the 

sta tutory p rovisions and / or the p rinc ip les of na tura l justic e or 

is guilty of vic timizing the emp loyee or workman, then the 

c onc erned  Court or Tribuna l will be fully justified  in d irec ting 

payment of full bac k wages. 

 

 The a rgument of the lea rned  Stand ing Counsel appearing  for 

the appellants is tha t the respondent herein has not p leaded  and  

not p lac ed  any materia l on rec ord  to show tha t he was not 

ga infully emp loyed  during  the remova l period  from servic e till he 

was reinsta ted  into servic e.  When an emp loyee whose servic es a re 
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termina ted  and  who is desirous of c la iming bac k wages is required  

either to  p lead  or a t least to make a  sta tement before the 

ad jud ic a ting  authority or the Court of first instanc e tha t he was not 

ga infully emp loyed .  If the emp loyer wants to avoid  payment of full 

bac k wages, then it is for the emp loyer to p lead  and  a lso to lead  

c ogent evidenc e to p rove tha t the emp loyee was ga infully 

emp loyed  and  was getting  wages equa l to the wages he was 

d rawing prior to the termina tion of servic e.  It is settled  law tha t the 

burden of p roof of existenc e of a  pa rtic ula r fac t lies on the person 

who makes a  positive averment about its existenc e.  However, the 

existenc e of a  fac t c annot be p roved  nega tively.  Therefore, onc e 

the emp loyee takes a  p lea  tha t he was not ga infully emp loyed  

during  the period  of termina tion till reinsta tement, automatic a lly the 

onus lies on the emp loyer to spec ific a lly p lead  and  p rove tha t the 

emp loyee was ga infully emp loyed . Even this issue is a lso c onsidered  

by the Apex Court in the above sa id  judgment.   

 In the c ase on hand , the respondent has p leaded  tha t from 

the da te of remova l of servic e till reinsta tement, he d id  not sec ure 

any emp loyment.  The sa id  aspec t is not d isputed  by the appellants 

nor they have p roduc ed  any evidenc e to rebut the sa id  sta tement 

by lead ing c ogent evidenc e regard ing the respondent was 

ga infully emp loyed  when he was out of servic e.  Tha t apart, the 

Labour Court while a llowing I.D. held  tha t the appellants have not 

fo llowed  the p rinc ip les of na tura l justic e.  The appellants have not 

c ha llenged  tha t find ing and  the same has bec ome fina l.  Therefore, 

a t this stage, it is not open for the appellants to c ontend  tha t 

notic es were issued  to the respondent but they were not rec eived  
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and  as suc h, there is no viola tion of p rinc ip les of na tura l justic e.  

Thus, viewing from any ang le, it c annot be sa id  tha t there is any 

irregula rity or illega lity in the orders passed  by the lea rned  Sing le 

Judge.  Even the Apex Court in the judgment referred  above, held  

tha t where there is a  gross viola tion of p rinc ip les of na tura l justic e, 

the Court or Tribuna l is justified  in apprec ia ting  the payment of full 

bac k wages.  Henc e, the respondent is entitled  for the relief as 

sought in the writ petition.  

 For the above sa id  reasons, this Court is of the op inion tha t 

the appellants have not made out any grounds muc h less any va lid  

grounds to interfere with the order passed  by the lea rned  Sing le 

Judge and  therefore, the appea l is liab le to be d ismissed .   

 Ac c ord ing ly, the writ appea l is d ismissed .  There sha ll be no 

order as to c osts.   

 Misc ellaneous petitions, if any, sha ll stand  d ismissed .   

 

___________________ 

SANJAY KUMAR, J 

 

____________________ 

        P. KESHAVA RAO, J 

 
 

Da te:27.04.2018 

CCM/ ES 
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