
THE HON’BLE SRI  JUSTI CE U. DURGA PRASAD RAO 

CRI MI NAL REVI SI ON CASE NO. 5 2 9  OF 2 0 1 3  

ORDER:  

 

 Aggrieved by the order, dated 19-02-2013, passed in 

Crl.M.P.No.3046 of 2012 in M.C.No.40 of 2010 on the file of 

the court  of Judicial Magist rate of First  Class, Suryapet  

allowing the pet it ion filed by the 1st respondent  herein 

praying the court  to send the blood sam ples of respondents 

and pet it ioner herein for conduct ing DNA test  to prove the 

paternity of the 2nd respondent  with the pet it ioner herein, 

the present  Crim inal Revision Case is filed. 

2. The facts in br ief are that  the respondents herein have 

filed M.C.No.40 of 2010 against  the pet it ioner seeking 

m aintenance. Their case is that  the m arriage between the 

1st respondent  and pet it ioner was held on 15-06-1995 at  

Muthyalam m a Tem ple, Panthangi village and they lived 

happily as husband and wife. Due to their wedlock,                     

2nd respondent  was born to them .  Thereafter, the 

pet it ioner deserted them . On these averm ents, they sought  

for m aintenance. The pet it ioner herein filed counter and 

opposed the maintenance claim . He denied the m arr iage 

with the 1st respondent  allegedly held on 15-06-1995.  He 

further denied that  2nd respondent  was born to him  and the 

1st respondent . He categorically denied the allegat ion that  
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he lived along with 1st respondent  under one roof since 

after the alleged m arr iage. His content ion is that  the                        

1st respondent  was m arr ied to one Oresu Narsim ha of 

Sarvaram  Village, Thipparthy Mandal and she was blessed 

with two sons viz., Yadagir i and Rakesh i.e., 2nd respondent  

herein and she has been residing at  Kot inaik Thanda of 

Atm akur Mandal along with her sons.  Therefore, her claim  

that  she m arried the pet it ioner and begot  the                        

2nd respondent  through him  is false. His further content ion 

is that  1st respondent  developed acquaintance with the 

pet it ioner during the year 1996 while he was aged about  22 

years and she has lured him  and in those circum stances the 

pet it ioner developed illicit  int im acy with the 1st respondent  

and they both eloped to Kham m m . After one week, the 

father of the pet it ioner t raced them  and brought  back to 

Suryapet  and held a local caste panchayat  at  Suryapet  

Police Stat ion.  The 1st respondent  along with her father and 

elders dem anded an am ount  of Rs.11,000/ -  as custom ary 

fine for pet it ioner having illicit  int im acy with a m arr ied 

wom an. The said am ount  was paid and having received the 

said amount  on 05-07-1997, the 1st respondent  left  the 

pet it ioner and thereafter they both never lived together.  

Thereafter, the pet it ioner m arr ied one Devika on 02-11-

1997 and liv ing with her.  Thus, he contended that  he 

denied the m arital relat ionship with the 1st respondent . I n 
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the backdrop of the above allegat ions and counter 

allegat ions, 1st respondent  filed Crl.M.P.No.3046 of 2012. 

The t r ial court  having considered the inconsistent  

content ions put  forth by the pet it ioner i. .e, on one hand his 

contending that  he had no connect ion with the 1st 

respondent  and on the other hand his contending that  in 

1996 the 1st respondent  lured him  and thereby he had illicit  

relat ionship with her for few days, observed that  the 

contents would clearly show that  the pet it ioner had sexual 

contact  with 1st respondent . The t r ial court  further observed 

that  as per the version of the 1st respondent , both of them  

lived as legally wedded husband and wife and thereby she 

gave bir th to the 2nd respondent .  I n that  view of the 

m at ter, whether the 2nd respondent  was born out  of the 

legal m arr iage or not  cannot  be decided at  this stage and if 

really the pet it ioner has no relat ionship with the                        

1st respondent , the DNA report  will help decide that  aspect .  

The t r ial court  ult im ately allowed the pet it ion. Hence the 

revision. 

3. Heard both sides. 

4. As can be seen from  the respect ive content ions and as 

r ight ly observed by the t r ial court , on one hand the 

pet it ioner denied his m arr iage and beget t ing 2nd respondent  

through 1st respondent , and on the other side he takes a 
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plea that  1st respondent  lured him  and thereby he had illicit  

relat ionship with her for a short  durat ion and there was no 

m arital relat ionship. While so, it  is the categorical case of 

the 1st respondent  that  she is the legally wedded wife of the 

pet it ioner and out  of their  wedlock, 2nd respondent  was 

born to them . So, the fundam ental quest ions that  ar ise for 

considerat ion in this case are (1)  whether there was a  

m arr iage between the pet it ioner and 1st respondent  and (2)  

whether the 2nd respondent  was born out  of the wedlock 

between the pet it ioner and the 1st respondent .  As r ight ly 

observed by the t r ial court , the DNA test  which is 

considered to be an accurate and scient ific one will assist  

the court  in proving the paternity of the 2nd respondent  with 

the pet it ioner. So far as the m arital aspect  between the 

pet it ioner and the 1st respondent  is concerned, the sam e 

has to be established by way of producing cogent  evidence 

to the sat isfact ion of the t r ial court . So in any view of the 

m at ter, referr ing the part ies to a DNA test  by the t r ial court  

cannot  be found fault . I n Dip an w i t a  Roy  v s. Ron ob r o t o  

Roy ( 1 ) , the husband sought  for divorce on the ground that  

wife was leading adulterous life. He also alleged that  the 

child born to the wife does not  belong to him .  I n that  

backdrop, the High Court  of Calcut ta ordered for DNA test  

                                                            

1 AIR 2015 SC 418 
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to prove the paternity of the m ale child born to the wife. On 

an appeal, the Apex Court  observed that  in view of the 

categorical stand taken by the husband against  the fidelity 

of his wife and also alleging that  the m ale child born to the 

wife through a different  person, but  for DNA test  it  would be 

im possible for the respondent-husband to establish and 

confirm  the assert ion m ade by him . The Apex Court  further 

observed that  DNA test  is m ost  legit im ate and scient ifically 

perfect  m eans, which the husband could use, to establish 

his assert ion of infidelity.  Thus, by upholding the order of 

the High Court  the Apex Court  gave liberty to the appellant -

wife to com ply with or disregard the order passed by the 

High Court  and in case she accepted the direct ions issued 

by the High Court , the DNA test  will determ ine conclusively 

the veracity of accusat ion leveled by the respondent -

husband, against  her. I n case, she declined to com ply with 

the direct ion issued by the High Court , the allegat ion would 

be determ ined by the concerned court , by drawing a 

presum pt ion of the nature contem plated in Sect ion 114 of 

the I ndian Evidence Act , especially, in terms of illust rat ion 

(h)  thereof. Test ing the present  case on the anvil of the 

above precedent ial jur isprudence, the prim ary content ion of 

the pet it ioner is that  he has no m arital relat ionship with the 

1st respondent  and he is not  the father of the                        

2nd respondent . However, he takes a feeble plea that  during 
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1996 1st respondent  lured him  and thereby for short  period 

he had some illicit  connect ion with her and the said affair  

was severed by paying fine before the m ediators and 

thereafter he had nothing to do with the 1st respondent . So 

in a way the pet it ioner disowns the m arital relat ionship with 

the 1st respondent  and the parentage of the 1st respondent . 

I n these circum stances, the 1st respondent  cannot  prove the 

parentage of the 2nd respondent  except  by resort ing to DNA 

test , which is considered by the Apex Court  as the m ost  

legit im ate and scient ifically perfect  m eans to determ ine the 

parentage. I n that  view of the m at ter, the order of the t r ial 

court  cannot  be found fault  with. However, following the 

above decision of the Apex Court , the pet it ioner herein is 

given liberty to either follow the order of the t r ial court  and 

subm it  him self to the DNA test  along with 2nd respondent  or 

refuse to do so, in which case the t r ial court  is em powered 

to draw a presum pt ion in term s of Sect ion 114(h)  of the 

I ndian Evidence Act  at  the end of the t r ial and during the 

judgm ent  stage.  

 With these observat ions, the Crim inal Revision Case is 

dism issed. No costs. Miscellaneous Pet it ions pending, if any, 

shall stand cancelled in consequence.  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

U.DURGA PRASAD RAO,J 

6 th Novem ber, 2018 

TSNR                         


