
THE HON’BLE SRI  JUSTI CE D.V.S.S.SOMAYAJULU 

 

C.R.P.NO.9 6 7  OF 2 0 1 4  

ORDER:-  

 

This revision pet it ion is filed quest ioning the docket  

order, dated 25-07-2013 by which an Advocate 

Commissioner was appointed to record the evidence of 

Pws.1 to 4. 

2 .  This court  has heard both the learned counsel 

appearing for the pet it ioner and respondent . 

3 .  The learned counsel for the pet it ioner argued that  the 

lower court  m echanically appointed an Advocate 

Com m issioner to record the evidence. I t  is his subm ission 

that  the evidence in such cases should be recorded in an 

open court  so that  the Presiding Officer will have an 

opportunity to observe the demeanour of a witness. The 

learned counsel for the pet it ioner relies upon two 

judgm ents of this court  in Pat ab al la  Gan g ab h av an i  v s. 

Pu p p ala Ram ach an d r a Rao( 1 )  and in D.Ch en d r ak ala 

v s. Mat ash r am a Sev a San g am , E.G. Dist r ict ( 2 )   to 

but t ress his point  that  an Advocate Com m issioner should 

not  be appointed m echanically.  

4 .  I n reply thereto, the learned counsel for the 

respondent  argues that  in the case of Salem  Bar Associat ion 

in 2005 itself the Hon’ble Suprem e Court  has said that  only 

in a com plicated/ com plex cases involving serious quest ions 
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of law and fact  that  the court  should record the evidence. 

The learned counsel also relies upon a judgm ent  of this 

court  in V.Ram a Naid u  an d  an o t h er  v s. V.Ram ad ev i ( 3)  

and states that  the learned single judge has reviewed the 

ent ire case law and the provisions of the CPC both pr ior to 

and after the am endm ent  and ult im ately cam e to a 

conclusion that  there is no hard and fast  rule that  can be 

laid down as a rule of universal applicat ion as to when an 

Advocate Com m issioner is to be appointed. The learned 

counsel points out  that  Order XVI I I  Rule 19 CPC starts with 

a non-obstante clause and states that  notwithstanding 

anything contained in the Rule, the court  m ay instead of 

exam ining the witnesses in an open court , direct  their  

statem ents should be recorded on a Com m ission.  

Therefore, the subm ission of the learned counsel is that  the 

am endm ent  has to be given effect  to and that  the 

am endm ent  has already been upheld by the Apex Court .  

Therefore, he prays that  this applicat ion should be 

dism issed. 

5 .  After hearing both the learned counsel, this court  

not ices that  the evidence of PW.1 in this case was filed on 

06-12-2011 and from  06-12-2011 t ill 25-07-2013 the 

m at ter underwent  a number of adjournm ents, but  there 

was no substant ial progress in the exam inat ion of the 
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witnesses.  I n those circum stances, the court  appointed an 

Advocate Com m issioner to record the evidence of PWs.1 to 

4. This court  also not ices that  even in the decision reported 

in D.Ch en d r ak ala( 2 n d  su p r a)  filed by the learned counsel 

for the pet it ioner, a learned single judge of this court  held 

that  as the dispute in the facts and circum stances of the 

case involves a serious dispute about  a Will,  there is a need 

and necessity to record the evidence in an open court . But , 

in the case on hand, the counsel was not  able to show that  

such com plicated quest ions of fact  and law are involved. 

Even in the judgm ent  relied upon by the learned counsel for 

the respondent , a learned single judge of this court  has 

carr ied on an extensive study of the subject  and came to a 

conclusion that  in com plicated mat ters the court  should 

generally record the evidence of at least  the m ain witness 

and appoint  an Advocate Com missioner to record the 

evidence of other witnesses. The learned single judge also 

not ices that  due to pressure of work and the workload the 

courts are not  in a posit ion to devout  t im e to exam ine the 

witnesses.  I t  is to ease this burden that  the provisions of 

Order XVI I I  have been am ended and the power to appoint  

an Advocate Com m issioner has been granted. I n the case 

on hand, the learned counsel for the pet it ioner did not  

m ake any subm ission to the effect  that  the case is a very 
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com plicated case requir ing the exam inat ion of the 

witnesses in an open court  only. 

6 .  Therefore, this court  is of the opinion that  there are no 

m erits in the revision pet it ion and the sam e is liable to be 

dism issed.  

7 .  I t  is not iced that  as the suit  is of the year 2010, the 

court  below is directed to issue appropriate direct ions to the 

Advocate Com m issioner to proceed with recording of the 

evidence on a day to day basis. The court   below should 

make all endeavours to dispose of the suit  within a period 

of six months from  the date of receipt  of a copy of this 

order. 

With the above observat ion, the Civil Revision Pet it ion 

is dism issed. No costs. The inter locutory applicat ions 

pending, if any, shall stand closed in consequence. 

 

______________________ 

D.V.S.S.SOMAYAJULU,J 

30-11-2018 
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