
THE HON' BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

 

 

CRI MI NAL PETI TI ON No . 4 4 2 5  OF 2 0 1 8  

 

ORDER:  

 This pet it ion is filed, under Sect ions 437 and 439 of the 

Code of Crim inal Procedure, 1973 ( for short , 'Cr.P.C.') , for grant  

of bail to the pet it ioners-accused Nos. 8 and 9 in Crim e No. 166 

of 2017 of Gantyada Police Stat ion, Vizianagaram  Dist r ict ,  

registered for the offence punishable under Sect ion 8 (c)  read 

with Sect ion 20 (b)  ( ii)  (C)  of NDPS Act  ( for short , 'the Act ') .   

2. Heard learned counsel for the pet it ioners and learned 

Public Prosecutor (A.P.) . 

3. The case of the prosecut ion is br ief is that  on 06-10-2017 

at  19.00 hours, the Sub I nspector of Police, Gantyada Police 

Stat ion, Vizianagaram  Dist r ict , along with his staff while 

conduct ing vehicle check at  Kotarubilli Junct ion, they found four 

vehicles com ing from  Boddavara side as a convoy;  that  on 

suspicion, they stopped the vehicles and in the m eant im e, 

accused Nos. 10 to 12 fled away;  that  on interrogat ion, the 

pet it ioners and accused Nos. 1 to 7 confessed that  they were in 

possession of Ganja;  that  on verificat ion of all the four vehicles, 

they found 20 m yka bags containing 388 packets of Ganja and 

that  after lift ing sam ples, they arrested the pet it ioners and 

accused Nos. 1 to 7 under a cover of m ediator report  and seized 

all the 388 packets of Ganja weighing about  792.865 kilogram s.   

4. Learned counsel for the pet it ioners subm its that  the 

pet it ioners are only dr iver and coolie respect ively and they have 
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nothing to do with the offence and that  the pet it ioners have been 

languishing in jail since 06-10-2017.   

5. Learned Public Prosecutor has opposed the pet it ion on the 

ground that  the m aterial collected during invest igat ion is suffice 

to conclude that  the pet it ioners also played their  role in 

t ransportat ion of Ganja in cont ravent ion of 8 (c)  of the Act  and 

they are also equally liable along with the owners of Ganja.   

6. I t  is indeed even according to the allegat ions m ade by the 

prosecut ion that  pet it ioner No. 1 is dr iver and pet it ioner No. 2 is 

labourer engaged for dr iving and loading and unloading of Ganja 

in the vehicles.  When the pet it ioners are engaged for 

t ransportat ion and loading and unloading of Ganja from  the 

vehicles, they are also equally liable for the offence along with 

the owners of Ganja.  Sect ion 8 (c)  of the Act  prohibits produce, 

m anufacture, possess, sell,  purchase, t ransport , warehouse, use, 

consum e, im port  inter-State, export  inter-State, im port  into 

I ndia, export  from  I ndia or t ranship any narcot ic drug or 

psychot ropic substance, except  for m edical or scient ific purposes 

and in the m anner and to the extent  provided by the provisions 

of this Act  or the rules or orders m ade thereunder and in a case 

where any such provision, im poses any requirem ents by way of 

licence, perm it  or authorisat ion also in accordance with the 

term s and condit ions of such license, perm it  or authorisat ion.  

Turning to the case on hand, it  is not  the case of the pet it ioners 

that  they obtained any perm ission or authorisat ion or license for 

t ransportat ion or possession of Ganja.  Therefore, t ransportat ion 

of Ganja is prim a facie in cont ravent ion of Sect ion 8 (c)  of the 
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Act  which is an offence punishable under Sect ion 20 (b)  ( ii)  (C)  

of the Act  as the total quant ity of Ganja involved in the cr im e is 

com m ercial quant ity.  The Court , unless based on reasonable 

grounds concludes that  the pet it ioners are not  guilty of the 

offence and that  they are not  likely to com m it  sim ilar offence 

while on bail,  it  cannot  grant  bail in view of the bar under 

Sect ion 37 (1)  (b)  of the Act .  Sect ion 37 (1)  (b)  of the Act  

clearly states that  no person accused of offences punishable 

under Sect ion 19 or Sect ion 24 or Sect ion 27-A and also for 

offences involving com m ercial quant ity shall be released on bail 

or on his own bond unless the Public Prosecutor has been given 

an opportunity to oppose the applicat ion for such release and 

where the Public Prosecutor opposes the applicat ion, the Court  is 

sat isfied that  there are reasonable grounds for believing that  he 

is not  guilty of such offence and that  he is not  likely to com m it  

any offence while on bail.   Thus, it  is m andatory requirem ent  for 

the Court  to record reasons under Sect ion 37 (1)  (b)  of the Act  

to grant  bail where com m ercial quant ity is involved.   

7. I t  is the content ion of learned counsel for the pet it ioners 

that  the pet it ioners did not  com m it  such offence earlier.  The 

previous background of the pet it ioners is only one of the 

circum stances and what  is required under Sect ion 37 of the Act  

is only to conclude based on reasonable grounds that  the 

pet it ioners are not  guilty of such offence prim a facie and the 

second requirem ent  is to conclude that  they will not  com m it  an 

ident ical offence while on bail.  Apart  from  that , there is 

presum pt ion under Sect ion 54 of the Act  and according to it ,  in 
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t r ials under this Act , it  m ay be presum ed, unless and unt il the 

cont rary is proved, that  the accused has com m it ted an offence 

under this Act  in respect  of (a)  any narcot ic drug or psychot ropic 

substance or cont rolled substance;  (b)  any opium  poppy, 

cannabis plant  or coca plant  growing on any land which he has 

cult ivated;  (c)  any apparatus specially designed or any group of 

utensils specially adopted for the m anufacturer of any narcot ic 

drug or psychot ropic substance or cont rolled substance;  or (d)  

any m aterials which have undergone any process towards the 

m anufacture of a narcot ic drug or psychot ropic substance or 

cont rolled substance, or any residue left  of the m aterials from  

which any narcot ic drug or psychot ropic substance or cont rolled 

substance has been m anufactured, for the possession of which 

he fails to account  sat isfactorily.  Thus, the presum pt ion is 

against  the pet it ioners and negat ive burden is placed on the 

pet it ioners who allegedly com m it ted the offence.  When the 

negat ive onus of proof is placed on the pet it ioners to prove that  

they did com m it  no offence, it  is difficult  for this Court  to 

conclude that  there are reasonable grounds that  the pet it ioners 

are not  guilty and that  they are not  likely to com m it  sim ilar 

offence while on bail.    

8. The Apex Court  t im e and again insisted the Courts below 

to record their  sat isfact ion as required under Sect ion 37 (1)  (b)  

of the Act  when com m ercial quant ity is involved.  I n St at e o f  

Mad h y a Pr ad esh  Vs. Kaj ad 1 ,  the Apex Court  held that  a 

person accused of an offence, punishable for a term  of 
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im prisonm ent  of five years or m ore, shall generally be not  

released on bail.   Negat ion of bail is the rule and its grant  and 

except ion under Sect ion 37 (1)  (b)  ( ii)  of the Act .  For grant ing 

bail,  the Court  m ust , on the basis of record produced before it ,  

be sat isfied that  there are reasonable grounds for believing that  

the accused is not  guilty of the offence with which he is charged 

and further that  he is not  likely to com m it  any offence while on 

bail.   I t  is further to be not iced that  the condit ions for grant ing 

bail specified in Sect ion 37 (1)  (b)  of the Act  are in addit ion to 

the lim itat ions provided under the Code of Crim inal Procedure or 

any other law for the t im e being in force regulat ing the grant  of 

bail.   Liberal approach in the m at ter of bail under the Act  is 

uncalled for.  Thus, in view of the pr inciple laid down by the 

Apex Court  in the above judgem ent , the Court  is bound to record 

its sat isfact ion that  the pet it ioners did not  com m it  any offence 

prim a facie to grant  bail under Sect ions 437 and 439 of Cr.P.C.  

Thus, recording of sat isfact ion is sine qua non to grant  bail in 

view of the interdict  under Sect ion 37 of the Act .  I n St at e o f  

Ut t ar an ch al  Vs. Ra j esh  Ku m ar  Gu p t a 2  and Un ion  o f  I n d ia  

Vs. Rat t an  Mal l i k  @ Hab u l 3 ,  the Apex Court  held that  

recording of sat isfact ion that  accused is not  guilty of offence and 

that  he is not  likely to com m it  any offence while on bail is sine 

qua non for grant ing bail.   I n view of the facts and circum stances 

of the case, it  is difficult  for this Court  to enlarge the pet it ioners 

on bail at  this stage.   
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9. Yet , learned counsel for the pet it ioners has subm it ted 

order dated 06-03-2018 in Crim inal Pet it ion No. 2469 of 2018, 

whereby a coordinate Bench of this Court  granted bail to accused 

No. 7 in the above cr im e, to contend that  the pet it ioners, who 

are sim ilar ly situated persons as that  of accused No. 7, are also 

ent it led to be enlarged on bail basing on the pr inciple of parity.  

No doubt , in norm al course, the principle of parity can be applied 

while grant ing bail.   However, this Court  while grant ing bail to 

accused No. 7 did not  record any sat isfact ion as required under 

Sect ion 37 (1)  (b)  ( ii)  of the Act  and in the absence of recording 

such sat isfact ion while grant ing bail to accused No. 7, the sam e 

cannot  be relied upon to apply the pr inciple of parity.  A sim ilar 

quest ion cam e up for considerat ion in Sat p al  Sin g h  Vs. Th e 

St at e o f  Pu n j ab 4 .   I n the facts of the above judgm ent , though a 

coordinate Bench of High Court  of Punjab and Haryana at  

Chandigarh had granted ant icipatory bail to the co-accused, 

another Bench of the sam e High Court  was not  inclined to grant  

bail to other accused of the sam e cr im e in view of the fact  that  

the coordinate Bench had not  taken note of the lim itat ions under 

Sect ion 37 of the Act .  The view taken in the lat ter case was 

upheld by the Apex Court .  I f the principle laid down in the 

above case is applied to the present  facts of the case, the 

pet it ioners are not  ent it led to claim  bail basing on the pr inciple 

of parity.   

10. I n view of m y foregoing discussion, I  find that  it  is not  a fit  

case to grant  bail to the pet it ioners in view of the gravity and 
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seriousness of the offence and as I  find no m aterial to record m y 

sat isfact ion as required under Sect ion 37 (1)  (b)  ( ii)  of the Act  

and consequent ly, the cr im inal pet it ion is liable to be dism issed.   

11. The cr im inal pet it ion is accordingly dism issed.  Pending 

m iscellaneous pet it ions, if any, shall stand dism issed in 

consequence.       

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.SATYANARAYANA MURTHY, J. 

23-04-2018. 

JSK 


