
HON'BLE SRI JUSTICE S.V.BHATT 

 

WRIT PETITION Nos.23225, 23721, 23724, 23726,  

23727 and 23830 of 2015 

  

COMMON ORDER: 

 

 Heard  Mr.V.Narasimha  Goud  for petitioners, Mr.C.Sridhar for 

1st respondent in the writ petitions/ erstwhile emp loyee of Maha laxmi 

and  Company, an outlet of Bhara t Petroleum Corpora tion Limited  

and  the Assistant Government Pleader for Labour for 2nd 

respondent. 

 The petitioner in ba tc h of writ petitions is one Prashanth 

Kashika r, one of the pa rtners of Maha laxmi and  Company.  The 

petitioner c ha llenges order da ted  17.03.2015 in I.A.No.10 of 2014 in 

S.E.No.4 of 2012 etc ., pend ing on the file of 2nd  respondent. 

 The c ounsel appearing for pa rties have sta ted  tha t the 

c irc umstanc es lead ing to the filing  of Shops & Estab lishments 

Appea ls and  filing  of interloc utory app lic a tions, pend ing 

c onsidera tion of appea ls a re substantia lly simila r, exc ep t with the 

c hange of name of workman/ emp loyee in respec tive c ases.  

Therefore, the c ounsel have trea ted  W.P.No.23225 of 2015 as lead  

c ase for referring  to the averments etc . and  have further sta ted  tha t 

referenc e to the averments in this c ase would  be suffic ient for 

d isposing of ba tc h of writ petitions. 

 The petitioner p rays for Writ of Certiora ri to c a ll for the rec ord  

lead ing up  to and  inc lusive of order da ted  17.03.2015 in I.A.No.10 of 

2014 in S.E.No.4 of 2012, quash the same and  ac c ep t the p rayer of 

petitioner made in I.A.No.10 of 2014 tha t the 2nd  respondent has no 
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jurisd ic tion to enterta in S.E.No.4 of 2012 under the A.P.Shops and  

Estab lishments Ac t, 1988 (for short ‘ the Ac t’ ). 

 The petitioner is one of the partners of 3rd  respondent, a  

dea ler selling  the p roduc ts of BPCL.  The lic enc e of 3rd  respondent 

was c anc elled  by BPCL.  On ac c ount of the orders passed  by BPCL, 

the reta il outlet run by 3rd  respondent was c losed .  The 1st 

respondent was working  as Cashier/ Emp loyee in 3rd  respondent 

Firm.  The 1st respondent filed  appea l under Sec tion 48(1) of the Ac t 

p raying  for setting  aside the ora l termina tion order, da ted  

16.10.2012 as illega l and  a lso reinsta te the 1st respondent into 

servic e with full bac k wages, c ontinuity of servic e together with a ll 

a ttendant benefits etc . 

 The Manag ing Partner of 3rd  respondent-Firm filed  c ounter 

a ffidavit opposing the p rayer with lega l and  fac tua l ob jec tions.  For 

the p resent, it is suffic ient to advert to one of the ob jec tions of 

Manag ing Partner of 3rd  respondent is tha t there is no termina tion of 

servic es of 1st respondent or any emp loyee for tha t ma tter, but on 

ac c ount of exp iry of lic enc e, a  d irec tion was issued  for c losure  of 

the outlet, the opera tions were abandoned bec ause the 3rd  

respondent was doing business in lic ensed  p roduc ts.  At the first 

instanc e, the petitioner and  the Managing Partner of 3rd  respondent 

Firm assert to have filed  a  Memo to take up  p relimina ry issue namely 

whether severanc e of rela tionship  is on ac c ount of c losure of the 

outlet opera tions or on ac c ount of a lleged  ora l termina tion referred  

by the emp loyees.  The 2nd  respondent, in the c onsidered  view of 
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this Court, rightly dec lined  to pass orders on the Memo filed  by the 

petitioner or 3rd  respondent.  Therea fter, the petitioner filed  

interloc utory app lic a tion, whic h is taken on file as I.A.No.10 of 2014 

for the following p rayer :- 

         “ …. pleased to decide the preliminary issue of 

maintainabilit y of the applicat ion f iled under Sect ion 48(1) 

A.P.S.C., Act , 1988 in the interest  of  j ust ice and fair play.”   

 

The emp loyees filed  c ounter opposing c onsidera tion of 

p reliminary issue and  one of the ob jec tions ra ised  is tha t in the c ase 

on hand , having regard  to the defenc e taken by 3rd  respondent 

Firm, the substantive defenc e of the Firm is tha t there is no 

termina tion of servic e but c losure of opera tion and  before the 

petitioners a re g iven opportunity to lead  evidenc e, taking  up 

p relimina ry issue and  dec id ing  the issue on c losure of business, is 

illega l and  c auses hardship . 

The 2nd  respondent through the order impugned  in the writ 

petition held  as follows :- 

“ The main appeals i.e.,  S.E.No.4 of 2012 to S.E.No.11 of 

2012 are f iled by the respondents/ appellants under Sec.48(1) of  the 

Act  praying this Authority to set  aside the il legal and oral 

terminat ion order dated 16.10.2012 and to give a direct ion to the 

respondents therein to reinstate them into service with full back 

wages, cont inuity of service and all other at tendant  benefits and 

also award costs and interest  from the date of terminat ion t il l the 

date of reinstatement . 

It  is the case of the pet it ioners/ respondents 1 and 3 in these 

I.As is that  at  no point  of t ime, they terminated the services of the 

respondents/ appellants and since no terminat ion order has been 

issued, the appeals f iled by the respondents/ appellants under 

Sec.48(1) of the Act  is not  maintainable.  It  is also the case of the 
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pet it ioners/ respondents 1 and 3 that  as per the direct ions of the 

Hon’ ble High Court  of Andhra Pradesh, the pet rol pump was closed. 

The respondents/ appellants have denied the plea of the 

pet it ioners/ respondents 1 and 3 that  in pursuance of the orders of 

the Hon’ ble High Court ,  the pet rol pump is closed. 

The issue whether the pet it ioners/ respondents have 

terminated the services of the respondents/ appellants or not  

cannot  be decided at  this stage.  Both the contest ing part ies have 

to lead their evidences by producing necessary documentary 

evidence in support  of  their respect ive content ions.  Already the 

respondents/ appellants have f iled their chief aff idavits in the main 

appeals and the appeals are coming up for marking of the 

documents by the respondents/ appellants herein and at  this stage, 

the pet it ioners/ respondent  Nos.1 and 3 have f iled the present  I.As.  

The respondents/ appellants have to be given an opportunity to 

prove their case and likewise the pet it ioners/ respondent  Nos.1 to 3 

have to disprove the case of the respondents/ appellants.  Further, I 

am of the opinion that  the pet it ioners/ respondents 1 and 3 do not  

suffer any inj ust ice by deciding the present  cases on merits f iled by 

poor employees of the pet it ioners/ respondents 1 to 3. 

Under these circumstances, the present  I.As f iled by the 

pet it ioners/ respondent  Nos.1 and 3 are dismissed and the main 

appeals are posted to 24/ 7/ 2015 for marking of the documents by 

the appellants in the main case.”  

 

 Henc e, the writ petitions. 

 Mr.Narasimha  Goud  c ontends tha t either the writ petitioner or 

the 3rd  respondent Firm is relying  on the orders passed  by this Court, 

whic h prima  fac ie  go to show tha t it is a  c ase of d isc ontinua tion of 

opera tions by 3rd  respondent Firm, but not termina tion of servic e as 

sought to be p rojec ted  by emp loyees. Ac c ord ing  to him, this 

aspec t goes to the very root of jurisd ic tion of 2nd  respondent ought 

to be dec ided  and  the petitioner and / or 3rd  respondent ought not 
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to be sub jec ted  to an avoidab le ordea l of enquiry before 2nd  

respondent. 

 Mr.V.Narasimha  Goud  does not stop  his submissions with the 

illega l or fa ilure of exerc ise of jurisd ic tion by 2nd  respondent, but 

makes serious a ttempt to persuade this Court on the c onsequentia l 

p rayer made in the writ petition i.e., ‘ p leased  to hold  tha t the 2nd  

respondent authority has no jurisd ic tion to enterta in S.E.No.4 of 2012 

under the Ac t.’  In other wards, his a ttempt is to persuade this Court 

to rec ord  a  find ing on a lleged  severanc e of rela tionship  is due to 

c losure of outlet or termina tion by R-3-Firm and  issue p rohib ition to 

2nd  respondent. 

Learned  c ounsel has d rawn the a ttention of the c ourt not 

only to the find ings rec orded  aga inst the petitioner or 3rd  

respondent, but has a lso sta ted  tha t the c onsequentia l p rayer if 

c onsidered  by this Court, a t this stage of the matter, the same 

would  amount to this Court now ad jud ic a ting  the d ispute, whic h is 

pend ing before the 2nd  respondent.  He a lterna tively c ontends tha t 

the sta tutory authority-2nd  respondent though was not inc lined  to 

frame prelimina ry issue and  dec ide a t this stage of the matter, but 

a t least to ensure dec ision on a ll issues between the parties, the 2nd  

respondent is under ob liga tion to frame an issue on the p leas ra ised  

by petitioner or 3rd  respondent firm i.e., whether the outlet 

opera tions of R-3 were c losed  resulting  in severanc e of rela tionship  

between emp loyee and  emp loyer. 
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Mr.C.Sridhar ob jec ts to the ma inta inab ility of both 

interloc utory app lic a tion and  a lso the writ petition. Ac c ord ing to 

him, the p lead ings of both emp loyee and  emp loyer a re to be read  

in its entirety, and  the petitioner, in a  matter where the c ontest is on 

the termina tion of servic e or c losure of outlet, ought not to insist 

upon framing a  p relimina ry issue and  dec ision by 2nd  respondent.  

He reports no ob jec tion, if appropria te issue on the stand  taken by 

emp loyer is framed  by 2nd  respondent and  enquiry is c onduc ted .  

He p lac es relianc e on D.P.MAHESHWARI Vs. DELHI ADMINISTRATION 

AND OTHERS1 to c ontend  tha t the filing  of interloc utory app lic a tions 

partic ula rly to dec ide p reliminary issues and  therea fter c ha lleng ing 

tha t orders under Artic le 226 a re deprec a ted  by the Apex Court 

and  he has no ob jec tion for framing issues those a re warranted  for 

dec ision by the 2nd  respondent, inc lud ing the issue insisted  upon by 

petitioner-3rd  respondent.  He d raws the a ttention of the Court to 

the reasoning of 2nd  respondent for d isposing these app lic a tions 

and  c ontends tha t this Court, if ac c ep ts the p rayer of petitioner for 

any purposes, the c onsidera tion by this Court would  result in 

irreparab le injury and  hardship  to emp loyees.  He p rays for 

d ismissing the writ p rayers. 

I have heard  the lea rned  c ounsel and  perused  the rec ord . 

The c irc umstanc es lead ing to the filing  of appea l before 2nd  

respondent and  a lso the p resent app lic a tions for framing 

                                                 
1 (1983) 4 Supreme Court Cases 293 
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prelimina ry issue and  dec id ing  the same a re a lready referred  and  

for b revity, this Court does not p ropose to refer to them onc e aga in. 

I have perused  the appea l filed  by emp loyee and  a lso 

c ounter filed  by the Managing Partner of 3rd  respondent Firm. 

The parties have p lac ed  averments together with supporting  

doc uments on their respec tive p leas. 

This Court is of the view tha t either for c onsidering  whether 

there is a lleged  ora l termina tion or there is severanc e of rela tionship  

on ac c ount of c losure of the outlet, the p lead ings or evidenc e on 

both the issues is going to be same and  simila r or overlapp ing .  

Under those c irc umstanc es, the request of petitioner to frame 

prelimina ry issue and  dec ide tha t in the c onsidered  view of this 

Court c auses ha rdship  and  p rejud ic e to the emp loyees, who have 

filed  appea ls under the Ac t before 2nd  respondent.  The issue no 

doub t as sta ted  by the Firm is required  to be framed by 2nd  

respondent.   

This Court is not persuaded  by the submissions of petitioner to 

frame p relimina ry issue, take up  tria l and  dec ide the p relimina ry 

issue.  The first c ontention of petitioner is not ac c ep ted  and  

ac c ord ing ly rejec ted .   

 Mr. Narasimha  Goud  has fa irly sta ted  tha t, if the p rayer 

sought is c onsidered , it would  amount to ad jud ic a ting  the d ispute 

pend ing before the 2nd  respondent in appea l.  In view of riva l 

submission and  delibera tion on the aspec t of framing p reliminary 

issue, this c ourt is of the view tha t the request for framing and  
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dec id ing  p relimina ry issue ought to be avoided .  As held  by the 

Apex Court in D.P.MAHESHWARI’s c ase (supra ), the 2nd  respondent 

ought not to have taken up  a ll the I.As., pass orders and  kep t the 

appea ls pend ing for severa l years.  Instead  the 2nd  respondent by 

using  its d isc retion and  jurisd ic tion, ought to have framed  the issue, 

whic h is insisted  upon by the Management, a  sc hedule g iven for 

the matter and  d ispose of the very appea l within reasonab le time 

whic h furthers the ob jec t of the Ac t.  Therefore, this Court is of the 

view tha t the 2nd  respondent frames an issue on whether the outlet 

is c losed  or not, tries this issue a long with the other issues framed  a t 

the instanc e of emp loyees and  d isposes of the appea ls, as 

exped itiously as possib le, p referab ly within three months from the 

da te of rec eip t of a  c opy of this order. 

 The parties, if do not c o-opera te for p roc eed ing with the 

d isposa l of appea ls, the 2nd  respondent is g iven liberty to rec ord  

reasons and  p roc eed  to d ispose of the appea ls on merits within the 

time stipula ted  by this Court. 

 With the above observa tions, the writ petitions a re d isposed  

of.  The orders impugned  in the writ petitions a re c onfirmed .  No 

order as to c osts. 

Misc ellaneous petitions, if any, pend ing , sha ll stand  c losed .  

 

 

_____________ 

S. V. BHATT, J 

Dt: 09-04-2018 

Prv 
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