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ORDER:  

 The pet it ioner seeks a writ  in the nature of m andam us 

declar ing the act ion of the respondents-bank in seizing and 

selling m ortgaged property i.e.  shop bearing No. 32 situated in 

City Tower Com plex, Nalgonda Cross Roads, Malakpet , 

Hyderabad, without  giving not ice and without  following due 

process as contem plated under the provisions of Securit izat ion 

and Reconst ruct ion of Financial Assets and Enforcem ent  of 

Security I nterest  Act , 2002 ( for short , 'the Act ') ,  as illegal,  

arbit rary and violat ive of Art icles 14 and 21 of the Const itut ion of 

I ndia and consequent ly direct  the respondents not  to proceed 

with the property which was m ortgaged by the pet it ioner with 

respondent  No. 2-bank.   

2. The case of the pet it ioner br iefly is that  the pet it ioner 

obtained educat ion loan from  respondent  No. 2 to a tune of 

Rs.2,32,000/ - for doing B.D.S. Course in 2001.  The loan was 

sanct ioned on the deposit  of or iginal t it le deeds in respect  of 

property belonging to his father who stood as guarantor.  The 

pet it ioner com pleted B.D.S. Course in 2005 and com m enced to 

discharge the loan from  2006 onwards and from  t im e to t im e, he 

paid am ounts i.e.  Rs.25,000/ -  in 2006;  Rs.10,000/ -  in 2007;  

Rs.1,05,000/ -  in 2008;  Rs.1,45,000/ -  in 2009;  Rs.5,000/ -  in 

2010 and Rs.1,30,000/ -  in 2011.  Even then, respondent  No. 2 

on 27-07-2011 called the pet it ioner to pay the balance am ount  

of Rs.3,90,000/ -  which was outstanding.  On 27-07-2011, the 

office of respondent  No. 2 agreed that  if the pet it ioner paid 
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Rs.1,00,000/ -  out  of Rs.3,90,000/ - , he would be granted t im e of 

four m onths and on such assurance, the pet it ioner deposited 

Rs.1,00,000/ -  on instalm ents.  After paym ent  of Rs.1,00,000/ - ,  

the balance loan am ount  shown as due was Rs.2,90,000/ -  as on 

20-08-2011.  The pet it ioner was under bona fide im pression that  

the balance am ount  due was Rs.2,90,000/ - .  However, 

surprisingly, respondent  No. 2 once again cam e to the shop of 

the pet it ioner 's father on 18-08-2011 and dem anded and 

threatened to pay the balance am ount  of Rs.2,90,000/ -  on the 

very sam e day, otherwise he would seize the shop.  On that , the 

pet it ioner requested that  he would deposit  Rs.50,000/ -  within 

two days and sought  t im e for paym ent  of the balance am ount  

but  the officer of respondent  No. 2 did not  heed to the request  

and started taking coercive m easures under the Act  without  

following due process.  The officers of respondent  No. 2 were 

threatening that  they would put  the property in auct ion.  Hence, 

the Writ  Pet it ion.   

3. The respondents filed counter opposing the Writ  Pet it ion.  

I t  is contended that  the Writ  Pet it ion is m isconceived and not  

m aintainable as alternate and efficacious rem edy is available 

under Sect ion 17 of the Act .  The case of the respondents is that  

the pet it ioner took a loan of Rs.2,32,000/ -  on 09-10-2001 and 

repaym ent  of the loan was secured by m ortgage of im m ovable 

property belonging to the father of the pet it ioner who stood as 

guarantor.  The respondents denied the allegat ion that  the 

pet it ioner m ade paym ents as detailed in his affidavit .  Whatever 

paym ents were m ade were duly given credit  to the loan account .  
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I t  is contended that  the repaym ent  of the loan was highly 

irregular.  As a m at ter of fact , respondent  No. 2 issued several 

rem inders since 2007 and finally when the account  becam e NPA 

and the pet it ioner did not  regular ize the paym ent  schedule, 

respondent  No. 2 issued dem and not ice under Sect ion 13 (2)  of 

the Act  calling for the pet it ioner to pay the total outstanding of 

Rs.4,04,147/ -  together with interest .  I t  was m ade clear in the 

not ice that  if the dem and was not  com plied within the statutory 

period of 60 days from  the date of receipt  of not ice, the bank 

would be const rained to take possession of the secured asset  

and sell the sam e for recovery of the loan am ount  as per the 

provisions of the Act .  Since the pet it ioner neglected to pay the 

dues, respondent  No. 2 filed Crl.M.P.No. 1885 of 2011 before the 

Chief Met ropolitan Magist rate, Nam pally, Hyderabad ( for short , 

' the Court  below') , under Sect ion 14 of the Act  seeking relief of 

appointm ent  of an advocate com m issioner for taking possession 

of the secured asset  and accordingly, the said pet it ion was 

ordered and the bank went  to the secured asset  for taking 

possession through the advocate com m issioner.  I t  is contended 

that  the pet it ioner was fully aware of the due steps that  have 

been taken under the Act  by the respondents but  he suppressed 

the sam e.  Thus, prayed to dism iss the Writ  Pet it ion.   

4. Heard learned counsel for the pet it ioner and no 

representat ion for the respondents.   

5. As can be seen from  the content ion of the respondents, 

respondent  No. 2 issued not ice under Sect ion 13 (2)  of the Act  

and proceeded as per the provisions of the Act  and got  
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appointed an advocate com m issioner as per the orders in 

Crl.M.P.No. 1885 of 2011 through the Court  below.  I n that  view, 

it  is also the content ion of the respondents that  if the pet it ioner 

is aggrieved by the course taken by the respondents, the 

efficacious and alternate rem edy is to proceed to Debts Recovery 

Tribunal and agitate before the said forum  and not  by way of 

Writ  Pet it ion.  I n this regard, a perusal of the judgm ent  in 

Au t h o r ized  Of f i cer , St at e Ban k  o f  Tr av an cor e an d  o t h er s 

Vs. Mat h ew  K.C.
1  would show that  the Apex Court  has 

deprecated the pract ice of entertaining Writ  Pet it ions under 

Art icle 226 of the Const itut ion of I ndia when recourse is available 

to pet it ioners under Sect ions 17 and 18 of the Act .  I n that  view 

of the m at ter, I  find force in the content ion of learned counsel 

for the respondents.  Hence, the present  Writ  Pet it ion is devoid 

of m erit .   The pet it ioner is at  liberty to approach Debts Recovery 

Tribunal for appropriate relief.   

6. Accordingly, this Writ  Pet it ion is dism issed giving liberty to 

the pet it ioner to approach Debts Recovery Tribunal for 

appropriate relief within four weeks from  the date of this order.  

Till then, the inter im  order dated 23-08-2011 passed by this 

Court  in W.P.M.P.No. 29300 of 2011 shall be in force provided 

the pet it ioner had com plied with the condit ion im posed in the 

said order.  Pending m iscellaneous pet it ions, if any, shall stand 

dism issed in consequence.   

  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

06-09-2018.                    U.DURGA PRASAD RAO, J.  

JSK 
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