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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

 

CIVIL REVISION PETITION No.5769 of 2015 

ORDER: 

 This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing the Order d t. 18.11.2015 in I.A.No.758 of 2015 in 

O.S.No.02 of 2012 on the file of VI Add itiona l Distric t and  Sessions Judge, 

Markapur, d ismissing the petition filed  under Sec tion 151 CPC to reopen 

the evidenc e of p la intiffs a lleg ing tha t the p la intiffs filed  the suit for 

spec ific  performanc e aga inst the defendant and  the defendant 

c ontested  the suit by filing  Writing  Sta tement and  the p la intiffs c ould  not 

adduc e any evidenc e in support of their c la im and  c onsequently, the tria l 

Court c losed  the evidenc e of p la intiffs and  rec orded  the evidenc e of 

defendant and  marked  Exs. B.1 to B.10 and  the suit is c oming up  for 

a rguments.  

The reason assigned  in the a ffidavit is tha t “ Unfortuna tely, the 

p la intiffs c ould  not p roduc e the evidenc e of p la intiffs’  side to p rove the 

c ase.  There a re no intentiona l la tc hes on the part of the p la intiffs” .  

Exc ep t this g round , no other g round  is made out in the entire a ffidavit.  

The respondent/ defendant filed  Counter denying the materia l 

a llega tions inter a lia  c ontend ing  tha t the suit was posted  for the evidenc e 

of p la intiffs and  Bhuvanag iri Ranga iah filed  his a ffidavit on 31.01.2013, but 

d id  not turn up  and  his evidenc e rema ined  as it is on rec ord .  But, the tria l 

Court c losed  the evidenc e of p la intiffs and  posted  the suit for defendant’ s 

evidenc e and  a fter some time, the defendant was examined  as Dw.1 

and  la ter the matter was p rotrac ted  suffic iently for a  long period  of time 

and  ultima tely the defendant was c ross examined  on 09.06.2015 and  

posted  the suit for further evidenc e of defendant.  But, the defendant 

c losed  his evidenc e on 10.07.2015 and  posted  the suit for a rgument on 
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17.07.2015. Therea fter, the p la intiffs filed  interloc utory app lic a tion under 

Sec tion 151 CPC to reopen the evidenc e of p la intiffs permitting  the 

defendant to c ross examine Pw.1 without assigning any reason and  tha t 

there a re no grounds to a llow the petition and  p rayed  to d ismiss the 

petition.  

Upon hearing both the c ounsel, the tria l Court passed  the Order 

impugned  in this revision d t. 18.11.2015 d ismissing the app lic a tion filed  

under Sec tion 151 CPC sinc e no reason muc hless suffic ient reason to a llow 

the petitioners/ p la intiffs to adduc e evidenc e by reopening the evidenc e 

of petitioners/ p la intiffs.  

Aggrieved  by the Order impugned  in this revision d t. 18.11.2015, the 

p resent Revision is filed  ma inly c ontend ing tha t the app lic a tion filed  under 

Sec tion 151 CPC c annot be d ismissed  on the ground  of delay and  the suit 

is filed  spec ific  performanc e where substantive rights of the pa rties a re 

involved  and  the tria l Court fa iled  to exerc ise its jurisd ic tion tha t vested  on 

the petitioners and  c ommitted  an error in d ismissing the petition and 

p rayed  to set aside the Order passed  by the tria l Court a llowing  

I.A.No.758 of 2015 in O.S.No.2 of 2012 on the file of VI Add itiona l Distric t 

Judge, Markapur.  

During  hearing , Sri M. Venka teswara lu Chakkilam, lea rned  c ounsel 

for the petitioners herein/ p la intiffs c ontended  tha t where substantia l rights 

of the pa rties a re involved  in the suit, the Court has to exerc ise d isc retion 

to a llow the pa rties to adduc e evidenc e to dec ide the c ase on merits. 

The suit is filed  for spec ific  performanc e involving Ac .14.00 c ents of 

agric ultura l land ,  it is a lso c ontended  tha t when the p la intiffs d id  not 

adduc e evidenc e, the c ourse is open to the Court to fo llowing the 

p roc edure under Order 17 Rules 2 and  3 CPC, but the Court c annot 
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proc eed  on merits and  thus c ommitted  an error in d ismissing the petition 

and  p rayed  to set aside the same.  

Learned  c ounsel for the respondent/ defendant c ontended  tha t no 

c ause muc hless less good  or suffic ient c ause is shown in the entire 

a ffidavit, whic h p resented  the petitioners from adduc ing evidenc e in the 

matter and  the petitioners p rotrac ted  the suit suffic iently for a  long time 

and  when the suit is posted  for a rgument in the year 2015, the petitioners, 

c onveniently, ob ta ined  interim order and  d ragged  the matter till today 

and  p rayed  to d ismiss the petition c onfirming the Order passed  by the tria l 

Court.  

The petition is filed  to reopen the evidenc e of the p la intiffs on the 

ground  tha t the petitioners/ p la intiffs c ould  not adduc e evidenc e, but filed  

an a ffidavit of Pw.1 under Order 18 Rule 4 CPC, but he was not tendered  

for c ross examina tion  by the adversa ry for one reason or the other.  One 

of the grounds urged  by the lea rned  c ounsel for the petitioners during  

hearing  is tha t there was no p roper c ommunic a tion between the 

petitioners and  their c ounsel to adduc e evidenc e.  When PW.1 filed  his 

a ffidavit under Order 18 Rule 4 CPC, he is supposed  to know the da te of 

ad journment for his c ross examina tion, but for one reason or the other, the 

witness was not tendered  for c ross examina tion by the defendant’ s 

c ounsel.  Thereupon, having  no other a lterna tive, the Court below c losed  

the evidenc e.  Moreover, the petitioners c ross examined  Dw.1 on 

09.06.2016, but d id  not ra ise their little finger to file an app lic a tion for 

reopening the evidenc e, but le isurely a fter posting  the suit for a rgument, 

they filed  the p resent petition under Sec tion 151 CPC to reopen the 

evidenc e a t the c onvenienc e of the petitioners.  

The a ffidavit of the petitioners is silent as to the reason whic h 

p revented  them to adduc e evidenc e. Though the suit perta ins to 
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Ac .14.00 of land  and  substantia l rights of the pa rties a re involved , the 

petition c annot be a llowed  on mere asking and  it is for the petitioners to 

d isc lose the reason for fa ilure to adduc e evidenc e. When no reason is 

assigned , the Court is not under ob liga tion to exerc ise its d irec tion merely 

bec ause of substantia l rights of the pa rties a re involved .  When the 

petitioners say about substantia l rights of the pa rties a re involved  in the 

suit, they must be more d iligent than an ord ina ry suit.  But, they exhib ited  

sheer neg ligenc e in p rosec uting  the p roc eed ings having filed  an a ffidavit 

of Pw.1 under Order 18 Rule 4 CPC,  in lieu of examina tion in c hief, fa iled  

to tender himself for the c ross examina tion by adversa ry.  This itself 

suffic ient to c onc lude tha t the petitioners were neg ligent in p rosec uting  

the p roc eed ings and  a t his c onvenienc e a fter c ross examina tion of Dw.1, 

approac hed  this Court by filing  the petition under Sec tion 151 CPC i.e., 

a lmost a fter 3 years from the da te of c losure of the evidenc e. In suc h a  

c ase where the petitioners were neg ligent and  they a re not entitled  to 

c la im d isc retionary relief.  

One of the c ontentions ra ised  before this Court is tha t when the 

p la intiffs d id  not adduc e evidenc e, the c ourse open to the Court is to 

d ismiss the suit for non-p rosec ution.  Instead  of doing so, the tria l Court 

p roc eeded  to rec ord  the evidenc e of Dw.1 and  posted  the suit for 

a rgument.  Ac c ord ing to Rule 17 (2) CPC, where, on any day to whic h the 

hearing of the suit is ad journed , the pa rties or any of them fa il to appear, 

the Court may p roc eed  to d ispose of the suit in one of the modes 

d irec ted  under Order IX CPC or make suc h other order as it thinks fits.   

But, ac c ord ing to Andhra  Pradesh Sta te Amendment, an exp lana tion was 

inserted  and  ac c ord ing to it, the mere p resenc e in Court of a  pa rty or his 

c ounsel not duly instruc ted  sha ll not be c onsidered  to be an appearanc e 

of the pa rty within the meaning of this Rule.  Rule 3 CPC further says tha t 

where any party to a  suit to whom time has been granted , fa ils to 
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produc e his evidenc e, or to c ause the a ttendanc e of his witnesses, or to 

perform any other ac t nec essa ry to the further p rogress of the suit, for 

whic h time has been a llowed .  The Court may notwithstand ing  suc h 

default, if the pa rties a re p resent, p roc eed  to dec ide the suit forthwith or if 

the pa rties a re , or any of them is absent, p roc eed  under Order 2 of Rule 

17 CPC.  

The Andhra  Pradesh Amendment thereto further added  to p roviso 

to Rule 3, whic h reads as follows: ‘ p rovided  tha t in a  c ase where there is 

default under this rule as well as default of appearanc e under Rule 2, the 

Court may p roc eed  under Rule 2.   In view of Andhra  Pradesh 

Amendment to Rule 3 CPC,  the suit sha ll be d isposed  of under Rule 2 

only, not under Rule 3 though party fa iled  to appear on the da te of 

ad journment.   

In the fac ts of the p resent c ase, the petitioners filed  suit for spec ific  

performanc e and  a fter framing issues, the suit was posted  for tria l.  During  

tria l, Pw.1 filed  his a ffidavit under Order 18 Rule 4 CPC in lieu of 

examina tion in c hief and  la ter posted  the matter for c ross examina tion by 

the defendant’ s c ounsel.  Conveniently, the witness (Pw.1) d id  not appear 

before the Court and  tendered  himself for c ross examina tion by the 

c ounsel for the adversa ry.  The norma l p roc edure being followed  by the 

Courts to esc hew the examina tion in c hief when the witness was not 

tendered  for c ross examina tion. Instead  of fo llowing suc h norma l 

p roc edure, the tria l Court rec orded  the evidenc e of defendant and  

ac c ord ing ly examina tion in c hief and  c ross examina tion was rec orded  

sinc e the defendant reported  no further evidenc e and  posted  the suit for 

a rgument.  At tha t stage, the petitioners c ame up  with this petition under 

Sec tion 151 CPC to reopen the evidenc e without filing  any app lic a tion for 

rec a ll of Pw.1, who filed  his a ffidavit under Order 18 Rule 4 CPC in lieu of 

examina tion in c hief tend ing for c ross examina tion by the adversa ry.  The 
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c onduc t of the parties c lea rly d isc loses tha t the petitioners a re not d iligent 

in p rosec uting  the p roc eed ings and  on the other hand  p rotrac ted  the suit 

for a  c onsiderab le period  from 2013 onwards for one reason or the other 

though they a re c onsc ious about their right to adduc e evidenc e and  

having filed  a ffidavit under Order 18 Rule 4 CPC, therea fter d id  not 

adduc e evidenc e even a fter c ross examining Dw.1 and  no steps have 

been taken to get the evidenc e reopened .  The c onduc t of the pa rties 

itself suffic es to deny the d isc retionary relief irrespec tive of substantive 

rights of the parties involved  in the matter.  Therefore, the tria l Court rightly 

d ismissed  the petition dec lining  to reopen the evidenc e on beha lf of 

p la intiffs and  apart from tha t there is a  possib ility to fill up  lac una  in the 

evidenc e taking  advantage of c ross examina tion of Dw.1 in the event this 

Court permit the petitioners to adduc e evidenc e.  Therefore, I am not 

inc lined  to interfere with the find ings impugned  in this revision and  the 

petition is liab le to be d ismissed  as it lac ks merit.  

Ac c ord ing ly, this Civil Revision Petition is d ismissed .  No c osts.  

  As a  sequel to it, misc ellaneous petitions, if any pend ing in this 

appea l, sha ll stand  c losed .  

                  _____________________________________ 

                          M. SATYANARAYANA MURTHY, J 
Date:     19.02.2018 

eha  
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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CIVIL REVISION PETITION No.5769 of 2015 

Dt. 19.02.2018 

 

 

eha  

 


