
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  
 

CI VI L REVI SI ON PETI TI ON No .2 3 9 9  o f  2 0 1 8  

 

JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 
 

 This revision ar ises out  of the order dated 27.11.2017 passed by 

XXI V Addit ional Chief Judge, City Civil Court , Hyderabad in I A.No.283 

of 2017 in COS.No.72 of 2017, by vir tue of which the Court  allowed 

the pet it ion, which was filed by the pet it ioner therein, to receive copies 

of certain docum ents, under Sect ion 65 of the I ndian Evidence Act   

( for  short  ‘the Act ’) . 

 

2. The pet it ion, which was filed before the Court  below, was on the 

ground that  the pet it ioner/ plaint iff has referred to and relied upon 

docum ents, which were m ent ioned in the annexure to the plaint ,   

as docum ent  Nos.1 to 122 and that  he is not  in possession of som e of 

the docum ents in or iginal and that  the docum ents are to be m arked as 

exhibits.  The pet it ioner searched the ent ire file available with him  but  

the office copies of the docum ents having been lost  during the shift ing 

of the office, dur ing internal t ransfer of case from  one team  to 

another, could not  be found. I t  was m ent ioned in the pet it ion that  the 

docum ents, which were proposed to be adm it ted in evidence are 

notar ized copies of the or iginals m ade by m echanical process, which in 

them selves ensure accuracy of the copies. 

 

 The respondent  therein filed a counter denying the averm ents of 

the pet it ion;  denying the genuineness of the docum ents proposed to 
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be filed by the pet it ioner and also denying the fact  of loss of files 

during shift ing. 

 

 The Court  below, by considering that  the docum ents are internal 

correspondence between third part ies and that  it  is, hence, quite 

natural that  the pet it ioner would have xerox copies of those 

docum ents, allowed the pet it ion. 

 

3. I m pugning the said order, this revision is preferred on the 

grounds that  the Court  below ought  to have seen that  the respondent  

subm it ted that  the office copies of the docum ents, regarding which 

secondary evidence was sought  to be adduced, were lost  and hence 

there would be not  even a rem ote possibilit y of t racing out  the 

or iginals of the docum ents and that  the Court  below m echanically 

allowed the pet it ion. The Court  below erred in receiving the 

docum ents, the very existence of which was stout ly denied by the 

defendants and when there is no proof regarding existence and 

execut ion of the or iginal docum ents. The Court  below failed to see that  

the respondent  did not  show sufficient  reason for not  filing the or iginal 

docum ents. The Court  below ought  to have seen that  m ost  of the 

photo/ xerox copies sought  to be m arked are the internal office 

correspondence between the plaint iff and Sham bolisugars Ltd., and 

the existence of or iginal docum ents is not  proved by the plaint iff and 

hence, they cannot  be m arked.    

 

4. Heard both sides. 

 

5. The counsel for the revision pet it ioner raises certain content ions 

based on Sect ions 63, 65 and 66 of the Act .  I n the forem ost ,   
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he subm its that  the copies, which are sought  to be m arked are, in fact , 

xerox copies of the docum ents m ent ioned therein and hence,  

the statem ent  m ade in the pet it ion that  they are notar ized xerox 

copies is false and on that  prem ise itself,  the order needs to be set  

aside. He further contends that  the respondent  failed to the prove that  

the docum ents were lost  and even if it  is considered that  he has 

proved that  the docum ents were lost ,  the pre-condit ion laid down 

under Sect ion 65 of the Act  i.e. to issue not ice to the adverse party 

under Sect ion 66 of the Act , calling upon it  to produce the or iginal, is 

not  fulfilled.  Apart  from  that , with regard to adm it t ing the docum ents, 

which are not  filed along with the plaint  or without  seeking perm ission 

to file them  later, the counsel contends that  the sam e cannot  be 

perm it ted, in view of order 7 rule 14 of the Civil Procedure Code. 

 

6. The counsel for the respondent , on the other hand, subm its that  

m ere adm ission of the docum ents would not  am ount  to proof of the 

docum ents and hence, there would not  be any prejudice to the 

pet it ioner, if the docum ents are allowed to be adm it ted in evidence.  

He further contends that  the counter filed on behalf of the respondent  

is not  in the form  of an affidavit  signed by the respondent  and hence, 

it  has to be considered that  the pet it ion averm ents are unt raversed.  

 

7. From  the pleadings and the argum ents, the following points 

ar ise for considerat ion:  

 

1.  Whether the xerox copies of the docum ents would 

am ount  to secondary evidence. 

 

2.  Whether the or iginal docum ents of the docum ents, 

sought  to be adm it ted, are proved as lost .  
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3.  Whether the not ice m andated by Sect ion 66 of the 

I ndian Evidence Act  is necessary before adm it t ing the 

docum ents. 

 

4.  Whether the failure of the respondent  to seek perm ission of 

the court , for filing docum ents, at  a alter stage of filing the 

plaint , would m ake the pet it ion liable for dism issal. 

 

5.  Whether the power under Art icle 227 of the Const itut ion of 

I ndia need to be exercised in this case. 

 

6.  To what  result .  

 

POI NT No .1 :  

8. The content ion of the pet it ioner 's counsel that  the docum ents 

are not  notar ized copies but  are only sim ple xerox copies, is not  

disputed by the respondent 's counsel. His content ion is that  even 

xerox copies can be categorised as secondary evidence, according to 

what  is defined in sect ion 63 of the Act . Sect ion 63 of the Act  defines 

secondary evidence, which includes the copies m ade from  the originals 

by m echanical process, which in them selves ensure the accuracy of 

the copies and copies com pared with such copies. The category of 

docum ents, in this case, is argued by the respondent 's counsel,   

as falling under the above definit ion.  

 

9. The counsel for the pet it ioner relied on a decision of the 

Suprem e Court  in ASHOK DULI CHAND v . MADAHAVALAL DUBE1 .  

I n the said decision, the photostat  copy of the m anuscript  of the 

offending leaflet  was the subject  m at ter. The Suprem e Court  observed 

that  in the affidavit , the pet it ioner did not  state that  the or iginal was in 

possession of the successful candidate and no affidavit  was produced 

                                                            

1
 (1975) 4 SCC 664 
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to show such possession;  neither the circum stances in which the 

photostat  copy of the or iginal was m ade were explained nor who was 

in possession of or iginal at  that  t im e was shown. I t  held that  the copy 

was also not  above suspicion and consequent ly, it  upheld the opinion 

of the High Court  to conclude that  no foundat ion has been laid by the 

appellant  for leading evidence in the shape of photostat  copy.  

As can be understood by us, what  flows from  the decision is, that  if a 

party succeeds in laying a foundat ion for leading secondary evidence,  

a photostat  copy can also be adm it ted in evidence. 

 

10. The decision in H. SI DDI QUI  v . A. RAMALI NGAM 2  relied upon 

by the counsel for the pet it ioner is also on the sam e aspect , wherein it  

was held that  adm it t ing the signature in photostat  copy of the 

docum ent  does not  am ount  to adm it t ing the contents of the 

docum ent ;  where or iginal docum ents are not  produced at  any t im e, 

nor any factual foundat ion laid for giving secondary evidence, it  is 

im perm issible to allow a party to adduce secondary evidence;  

secondary evidence m ust  be authent icated by foundat ional evidence 

that  the alleged copy is, in fact ,  a t rue copy of the or iginal;  secondary 

evidence relat ing to contents of docum ents is inadm issible unt il  

non-product ion of or iginal is accounted for;  in the instant  case,  

the t r ial Court  inferred that  there is a specific adm ission by the 

respondent  that  he had executed power of at torney in favour of his 

brother since he adm it ted the signature on photocopy of power of 

at torney;  adm ission of a docum ent  or it s contents m ay not  necessarily  

lead to drawing any inference unt il contents thereof have som e 

                                                            

2
 (2011) 4 SCC 240 
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probat ive value. Hence, drawing inference by the t r ial Court  without  

determ ining the probat ive value of such adm ission was held as 

unwarranted. The ruling is however, not  specific on the aspect  of 

adm issibilit y of xerox copies. 

 

11. The decision of this Court  in KATAKAM VI SW ANATHAM v . 

KATAKAM CHI NA SRI RAMA MURTHY3  was also taken help of by the 

counsel for the pet it ioner, to contend that  the xerox copies cannot  be 

adm it ted in evidence. I n the above decision, this Court  upheld that  

typed copy of a docum ent  cannot  be adm it ted as secondary evidence 

unless the condit ions enum erated in Sect ion 65 of the Act  are shown 

to exist . The ruling does not  speak about  the adm issibilit y or otherwise 

of xerox copies. 

 

12. A decision of this Court  in ENKAY TEXOFOOD I NDUSTRI ES 

LTD. v . STATE OF ANDHRA PRADESH (CRLP.No.5195 of 2014 dated 

22.04.2015)  perm it ted xerox copies to be m arked. The object ion of 

the pet it ioner therein was taken note of by the Court , the object ion 

being that  the photostat  copy of a cheque is easily tam perable by 

m echanical process and if the sam e is allowed to be m arked as exhibit ,  

the accused m ay not  be able to send the docum ent  for com parison to 

FSL to establish their  defence plea. The Court  observed that  m ere 

allowing the com plainant  to m ark the photostat  copy of the docum ent  

does not  m ean accept ing its contents to be t rue;  the burden is on the 

com plainant  to prove the contents of the cheque;  it  is only after the 

com plainant  discharges his evident iary  burden, that  the onus shift s to 

                                                            

3
 2004 (3) ALD 338 
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the accused;  the accused can establish their  defence by various other 

m eans which are legally perm issible to them ;  so m erely on the 

apprehension that  the accused will lose the opportunity to send the 

docum ent  to FSL, the com plainant  cannot  be rest rained from  

establishing his case by producing the secondary evidence. The Court  

also considered the cases relied upon by the pet it ioners therein and 

dist inguished them  on facts, while dism issing the cr im inal pet it ion.  

 

14. Hence, from  the above, it  can be understood that  the Courts 

have been perm it t ing adm ission of xerox copies into evidence, but  the 

nature of the docum ents and the probat ive value of the docum ents 

and possibilit ies of tam pering the docum ents have to be taken into 

considerat ion, before perm it t ing xerox copies into evidence. 

 

 Hence, we answer this point  accordingly.  

POI NT No .2 :  

 

15. The content ion of the counsel for the pet it ioner with regard to 

the failure of the respondent  to prove that  the or iginal docum ents, 

sought  to be adm it ted, were lost , is vehem ent  and is based on the fact  

that  no dates were m ent ioned in the pet it ion with regard to the 

shift ing of the office of the respondent  and other details. The m ethod 

and m anner in which the fact  that  or iginal docum ents were lost  has to 

be proved is not  laid down anywhere, but  by vir tue of the decisions 

rendered in the cases com ing before the Courts, the Courts have been 

upholding and reject ing certain m odes of proof, by considering other 

circum stances. The counsel for the respondent  relied on a decision of 
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the Suprem e Court  in RAKESH MOHI NDRA v . ANI TA BERI 4  wherein 

the facts dealt  with by the Suprem e Court  are that , for the purpose of 

seeking perm ission to prove the let ter of disclaim er executed by one 

Just ice Tek Chand by way of secondary evidence, the defendant  

sum m oned the record of GLR form  the Office of DEO, Am bala, who is 

stated to be custodian of the record. According to the appellant  

therein, at  the t im e of sanct ion of m utat ion with respect  to the suit  

property, the appellant  had filed the or iginal affidavits of the  

co-sharers along with the let ter of disclaim er executed by Just ice Tek 

Chand with one photostat  set ,  which was lying in the office of DEO, 

Am bala. For the purpose of deciding the applicat ion under Sect ion 65 

of the Act , the appellant  therein exam ined the official concerned,  

to produce the record available in the said office. On the basis of the 

evidence given by the witness, who produced the record and the 

evidence of the defendant , the t r ial Court  allowed the applicat ion and 

adm it ted the let ter of disclaim er to be used as secondary evidence. 

The Suprem e Court  by ext ract ing Sect ion 65 of the Act  held  

“The precondit ions for leading secondary evidence are that  such 

original docum ent  could not  be produced by the party relying upon 

such docum ents in spite of best  efforts, unable to produce the sam e 

which is beyond their  cont rol. The party seeking to produce secondary 

evidence m ust  establish for the non-product ion of pr im ary evidence 

and unless it  is established that  the original docum ent  is lost  or 

dest royed or is being deliberately withheld by the party in respect  of 

that  docum ent  sought  to be used, secondary evidence in respect  of 

                                                            

4
 (2016) 16 SCC 483 
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that  docum ent  cannot  be accepted.”  The Suprem e Court , by relying on 

its ear lier decision in EHTI SHAM ALI  v . JAMNA PRASAD  [ AI R 1922 

PC 56]  wherein the sam e quest ion cam e up for considerat ion, which is 

with regard to adm issibilit y of secondary evidence in case of loss of 

pr im ary evidence. I t  was held that  it  is well set t led that  if a party 

wishes to lead secondary evidence, the Court  is obliged to exam ine the 

probat ive value of the docum ent  produced in the Court  or their  

contents and decide the quest ion of adm issibilit y of the docum ent  in 

secondary evidence. The observat ions of the Suprem e Court  in 

EHTI SHAM ALI ’s case ,  ext racted by the Suprem e Court , are as 

under:     

“ I t  is no doubt , not  very likely that  such a deed would be lost , 

but  in ordinary cases, if the witness in whose custody the deed 

should be deposed to its loss, unless there is some mot ive 

suggested for his being unt ruthful, his evidence would be 

accepted as sufficient  to let  in secondary evidence of the deed.”  

 

16. I n RAKESH MOHI NDRA’s case (1 supra)  the loss of or iginal 

docum ents was proved by sum m oning the witness, who is the 

custodian of the record containing the said docum ent . This Court  went  

a step ahead while deciding CRP.No.692 of 2009 dated 08.04.2010 

(SMT. SATTAMMA v . CH. BHI KSHAPATI  GOUD )  and held that  an 

affidavit  affirm ing that  the or iginal docum ents are lost  would ent it le 

the party to adduce secondary evidence. The reason which weighed 

with the Court  while deciding as such is,  that  the respondent  therein 

was only seeking to adduce evidence subject  to acceptance or 

reject ion of any docum ent  by the Court  at  any later stage of proving 

the photostat  of the docum ent  beyond the preponderance of 

probabilit ies.  
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17. I n this case also, the respondent  filed his affidavit  and affirm s 

that  the docum ents were lost  while the office was being shifted and 

the case files were being t ransferred from  one team  to another.  

We are also inclined to accept  the above approach adopted by this 

Court  and consider the sworn affidavit  of the respondent  as sufficient  

to prove the fact  of loss of or iginals. 

 

 The point  is accordingly answered.  

POI NT No .3 :  

 
 

18. Having held that  a xerox copy of the docum ent  can be m arked 

subject  to exam inat ion of probat ive value and having held that  the 

affidavit  of the respondent  would suffice to prove the loss of or iginal,  

we are now confronted with the quest ion as to whether all the 

docum ents proposed to be m arked by the respondent  can be 

perm it ted as secondary evidence or whether there are any 

precondit ions to be fulfilled by the respondent , before adm it t ing the 

sam e as secondary evidence. 

 

19. The counsel for the pet it ioner firm ly argues that  the soundness 

of the pr inciple underlying Sect ion 65 (a)  of the Act ,   

which requires a not ice m ent ioned in Sect ion 66 of the Act  to be given 

to the person, who is shown to be in possession of the or iginals of he 

docum ents, the copies of which are sought  to be adm it ted, cannot  be 

ignored or belit t led, only on the prem ise that  the docum ents, anyhow, 

need to be proved and hence no prejudice would occur.  

 

20. I t  would, at  this stage, be beneficial to ext ract  Sect ion 65(a)  of 

the Act , as under:  



  11 

 

6 5 . Cases in  w h ich  secon d ar y  ev id en ce r e la t in g  t o  

d ocu m en t s m ay  b e g iv en .-  Secondary evidence m ay be 

given of the existence, condit ion or contents of a docum ent  in 

the following cases: -  

(a)  When the original is shown or appears to be in the 

possession or power – 

 

of the person against  whom  the docum ent  is sought  to be 

proved, or of any person out  of reach of, or not  subject  

to, the process of the Court , or 

 

of any person legally bound to produce it ,   

 

and when, after the not ice m ent ioned in sect ion 66, such 

person does not  produce it ;  

 

21. A reading of the above provision would show that  the not ice 

under Sect ion 66 of the Act  is necessary when the or iginal is shown to 

be in possession of the person against  whom  the docum ent  is sought  

to be proved or is in possession of any person out  of reach or not  

subject  to the process of the Court  or of any person who is legally 

bound to produce it .  I n order to seek dispensat ion of not ice under 

Sect ion 66 of the Act , the respondent  should succeed in proving that  

the original docum ent  is in his own possession and is not  in possession 

of a person against  whom  it  is sought  to be proved or is not  in 

possession of any person out  of reach or not  subject  to the process of 

the Court  or any person legally bound to produce it .  The docum ents, 

sought  to be adm it ted in this case are of different  categories. The table 

contains the list  of 32 docum ents. The first  docum ent  is the purchase 

order placed by the plaint iff on Cargill I nternat ional S.A.,  Geneva,  

a copy of which can be expected to be available with the respondent .   

So also the docum ents at  Sl.Nos.3, 5, 6, 7, 10 and 13. I tem s 2, 4, 8, 

9, 11, 12, 14 to 21, 24, 25, 29 are the docum ents for which also 

copies can be expected to be available with the pet it ioner. I tem s 22, 
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23, 26, 28, 30 and 31 are the correspondence between two third 

part ies, of which probably the pet it ioner m ay not  have the copies.  

No explanat ion is found in the pet it ion, with regard to the probabilit y 

of the copies of the above docum ents being with the pet it ioner.  

I n Eh t ish am ' s  case the Apex Court  observed that  the law is well 

set t led that  if a party wishes to lead secondary evidence the court  is 

obliged to exam ine the probat ive value of the docum ent  produced in 

the court  or their  contents and decide the quest ion of adm issibilit y of a 

docum ent  in secondary evidence and at  the sam e t im e the party has 

to lay down the factual foundat ion to establish the r ight  to give 

secondary evidence where the or iginal docum ent  cannot  be produced. 

When the docum ent  falls under sect ion 65(a)  of the Act , not ice under 

sect ion 66 of the act  becom es necessary. Hence, the not ice under 

Sect ion 66 of the Act  is required to be given to the party in whose 

possession the or iginal or the copies of the docum ents are, for 

product ion of such copies.  

 The point  is answered accordingly.  

POI NT No .4 :  

23. The counsel assails the order for yet  another reason, it  being 

that  the respondent  failed to seek perm ission as required under order 

7 and hence the im pugned order is liable to be set  aside. He bases his 

argum ent  on a ruling of this Court  reported in between KATAKAM 

VI SW ANATHAM V. KATAKAM CHI NA SRI RAMA MURTHY5  and 

others. But  there is no ruling m ade, with regard to the argued aspect . 

This court  was dist inguishing between the docum ents filed under rule 

                                                            

5
 2004 (3) ALD 338 
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14 of order 7 and order 13 rule 1 of Civil Procedure Code. The decision 

touches upon the m anner in which leave has to be granted for filing 

docum ents at  a belated stage to the plaint . The respondent , by this 

pet it ion, only seeks perm ission to adduce secondary evidence of 

certain docum ents. Leave required under order 7 rule 14 of CPC can,  

if required, be obtained after the perm ission to adduce secondary 

evidence, is accorded. The im pugned order, hence, need not  be set  

aside on that  count .  

 The point  is answered accordingly.  

POI NT No .5 :  

24. Having held that  xerox copies of docum ents can be adm it ted in 

evidence;  having held that  not ice under Sect ion 66 of the Act  is 

required when the docum ents are in possession of third part ies and 

the persons m ent ioned in Sect ion 65(a)  of the Act ;  having observed 

that  som e of the docum ents m ent ioned in the table shown in the 

pet it ion are in possession of third part ies and hence, not ice under 

Sect ion 66 of the Act  is required, we have to now exam ine whether the 

order of the Court  below, allowing the pet it ion in toto, needs any 

interference. 

 

25. This revision is under art icle 227 of the Const itut ion of I ndia. 

The m aintainabilit y of this pet it ion is not  disputed by both the counsel.  

But  the scope of entertainm ent  of such pet it ion needs to be exam ined. 

There is no quarrel that  the law is well set t led that  the power under 

Art icle 227 can be exercised only in except ional cases i.e. to keep the 

Courts within the bounds of law, but  not  to m erely correct  the 
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errors. I n STATE HARI YANA &  ORS. VS. MONOJ KUMAR6  Reported 

in 2010 (2)  I ndian Civil Cases 602, the Hon'ble Apex Court  viewed: -  

"More than half a Century ago, the Const itut ion Bench of this 

Court  in Nagendra Nath Boru and Another v. Com m issioner of 

Hills Div ision and Appeals, Assam & Others AIR 1958 SC 398 

set t led that  power under Art icle 227 is lim ited to seeing that  

the Courts below funct ion within the lim it  of it s authority or 

jur isdict ion. This Court  placed reliance on Nagendra Nath's case 

in a subsequent  judgment  in Niburan Chandra Bag v. Mahendra 

Nath Ghugu AI R 1963 SC 1895. The Court  observed that  

jur isdict ion conferred under Art icle 227 is not  by any m eans 

appellate in its nature for correct ing errors in the decisions of 

subordinate Courts or t r ibunals but  is merely a power of 

superintendence to be used to keep them  within the bounds of 

their  authority …”  

 

26. The counsel for the pet it ioner in order to contend that  the error 

com m it ted by the Court  below is as except ional as to warrant  

interference by this Court  by exercising the power under Art icle 227 of 

the Const itut ion of I ndia, relies on a decision of the Suprem e Court  in 

SHALI MAR CHEMI CAL W ORKS LI MI TED v . SURENDER OI L AND 

DAL MI LLS7 .  I n the said case, the Suprem e Court  considered the 

m arking of xerox copies by the t r ial Court  as a serious m istake and it  

held that  the t r ial court  should not  have m arked as exhibits, the xerox 

copies of the cert ificates of regist rat ion of t rade m ark, in the face of 

the object ion raised by the defendants. I t  should have declined to take 

them  on record as evidence and left  the plaint iff to support  its case by 

whatever m eans it  proposed rather than leaving the issue of 

adm issibilit y of those copies open and hanging, by m arking them  as 

exhibits subject  to object ion of proof and adm issibilit y and the 

                                                            

6
 2010(2) Indian Civil Cases 602 

7
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  15 

 

appellant , therefore, had a legit im ate gr ievance in appeal about  the 

way the t r ial proceeded. 

 

27. I n support  of the content ion, that  the unless it  is proved by the 

respondent  that  the or iginal of the copies proposed to be filed by it  in 

the Court  are not  in existence, secondary evidence cannot  be 

perm it ted at  all,  the learned counsel for the pet it ioner relies on a 

decision of the Suprem e Court  in J. YASHODA v . K. SHOBA RANI 8 .  

The Suprem e Court  held that  secondary evidence, as a general rule is 

adm issible only in the absence of pr im ary evidence;  if the or iginal 

itself is found to be inadm issible through failure of the party who files 

it  to prove it  to be valid, the sam e party is not  ent it led to int roduce 

secondary evidence of it s contents. I t  further held that  essent ially 

secondary evidence is an evidence which m ay be given in the absence 

of that  bet ter evidence which the law requires to be given first , when a 

proper explanat ion of its absence is given;  the definit ion under Sect ion 

63 of the Evidence Act  is exhaust ive as the sect ion declares that  

secondary evidence “m eans and includes”  and then follow the five 

kinds of secondary evidence. I t  was also held that  the rule which is the 

m ost  universal, nam ely, that  the best  evidence the nature of the case 

will adm it  shall be produced only m eans that , so long as the higher of 

superior evidence is within the possession of a person or m ay be 

reached by a person, that  person shall given no infer ior proof in 

relat ion to it .  Sect ion 65 of the Act  deals with the proof of the contents 

of the docum ents tendered in evidence. I n order to enable a party to 

                                                            

8
 (2007) 5 SCC 730 
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produce secondary evidence it  is necessary for the party to prove 

existence and execut ion of the or iginal docum ent . 

 

28. I n the light  of the above legal posit ion, the xerox copies of the 

docum ents, the or iginals of which are shown to be with the respondent  

and which are shown to have been lost , can be received in evidence. 

Both the part ies agree upon the docum ents at  Sl.Nos.1, 3, 5 and 8 to 

12, to be the docum ents, the or iginals of which would be with the 

respondent . Hence, the order of the Court  below to the extent  of 

adm it t ing those docum ents can be sustained.  

 

29. With regard to the other docum ents, the counsel for the 

pet it ioner subm its that  the or iginals are never in possession of the 

respondent  and hence, the copies of the sam e cannot  be m arked. But  

the counsel for the respondent  subm its that  docum ents at  Sl.Nos.2, 4, 

8, 9, 11, 12, 14 and 15 also can be received in evidence as they are 

the docum ents, the copies of which would be with the respondent .  

Though the counsel for the pet it ioner opposes the said content ion 

saying that  the or iginals of the let ters addressed to the respondent  by 

Sham bolisugars Ltd. would be with Sham bolisugars Ltd. and hence, 

the copies cannot  be perm it ted, we see,  that  when it  is a let ter  

addressed to the respondent , it  becom es the or iginal let ter containing 

the signature of Sham bolisugars Ltd. and hence, the sam e can be 

perm it ted to be taken in evidence so also the bill of ent ry, the or iginal 

of which would be with the pet it ioner. Hence, the docum ents at  

Sl.Nos.2, 4, 8, 9, 11, 12, 14, 15, 17 to 19, 21, 24, 25, 27 and 29 can 

also be perm it ted to be taken in evidence. The debit  advice by Deutsch 

Bank is also issued to the respondent , hence, the or iginal can be 



  17 

 

expected to be with the respondent . The docum ents at  Sl.Nos.22, 23, 

26, 28, 30 and 31 are the docum ents, the or iginals of which are not  

pleaded to be with the respondent  and they are correspondence 

between two third part ies. Hence, the said docum ents cannot  be 

perm it ted to be taken in evidence without  following the procedure 

prescribed under Sect ion 65(a)  of the Act .  The docum ents at  Sl.Nos.20 

and 32 are the tables prepared by the pet it ioner and the sam e cannot  

be considered as docum ents also. Hence, they cannot  be adm it ted in 

evidence. 

 

 The civil revision pet it ion is allowed in part .   

To the extent  indicated above, the order of the Court  below stands 

m odified.  Docum ents at  ser ial num bers 1, 3, 5 and 8 to 12 and 2, 4,  

8, 9, 11, 12, 14, 15, 17 to 19, 21, 24, 25, 27 and 29, of the im pugned 

order are perm it ted to be received. As a sequel, the m iscellaneous 

applicat ions, if any pending, shall stand closed. There shall be no order 

as to costs. 

 

___________________ 

C. PRAVAEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 13, 2018 

DSK  
 

 


