
 

SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON Nos.6 6 7 5 , 6 8 1 4  an d  7 0 2 0  o f  2 0 1 1  

 

COMMON ORDER:  

 

  

Since the pet it ioner and the com plainant  are one and the sam e 

and since the cause of act ion ar ises out  of the sam e business 

t ransact ion, the cr im inal pet it ions are disposed of together by this 

com m on order. 

 

2. CRLP.No.6675 of 2011 is filed, seeking for quash of the 

proceedings in CC.No.222 of 2010;  CRLP.No.6814 of 2011 is filed, 

seeking for quash of the proceedings in CC.No.286 of 2010 and 

CRLP.No.7020 of 2011 is filed, seeking for quash of proceedings in 

CC.No.285 of 2010, against  the pet it ioner, on the file of Judicial 

Magist rate of First  Class, Nandikotkur, Kurnool Dist r ict . The offence 

alleged is under Sect ions 138 of the Negot iable I nst rum ents Act   

( for  short  ‘the Act ’) .   

 

3. Heard the counsel for the pet it ioner, the counsel for the first  

respondent  and the learned Public Prosecutor, appearing for the 

second respondent .  

 

4. The facts of the case, as reflected in the com plaint , are that  on 

05.02.2010 and 10.03.2010, the accused borrowed an am ount  of 

Rs.20,00,000/ -  and Rs.12,00,000/ -  respect ively for his business 

necessit ies and executed a prom issory note in favour the com plainant  

agreeing to repay the sam e with interest  at  24%  per annum  on his 

dem and or his order. For the security of the said am ounts, the accused 

also passed cheques. On 03.07.2010 and 02.09.2010, the com plainant  
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presented the above cheques for encashm ent  of the am ount  but , the 

sam e were dishonoured on the ground of ‘Funds I nsufficient ’.   

The not ices were issued to the accused but  one of the not ices returned 

with an endorsem ent  ‘Now Left ’.  Hence, the com plaints are filed. 

 

5. The m ain grounds on which these pet it ions are filed are that  the 

Court  below did not  apply its m ind while issuing sum m ons. There is no 

debt  or liabilit y against  the pet it ioners and they are not  liable to pay 

any m oney whatsoever. There is no cause of act ion to file the 

com plainants as per the judgm ent  of the Suprem e Court  in HARMAN 

ELECTRONI CS PVT. LTD. v . NATI ONAL PANASONI C PVT. LTD.  

[ (2009)  1 SCC 720] .  Hence, the order of taking cognizance is erroneous 

and it  has to be quashed. 

 

6. The content ion of the counsel for the pet it ioner is that  

prom issory notes were executed for the debt  and even according to 

the contents of the com plaint ,  the debt  under the prom issory notes 

becom es payable only on a dem and m ade by the holder of the sam e 

or to his order. The averm ents in the com plaint  do not  anywhere 

disclose that  any such dem and was m ade before the cheques were 

presented. The counsel relies on a decision of this Court  in TAHER N. 

KHAMBATI  v . M/ S. VI NAYAK ENTERPRI SES1 ,  which also dealt  with 

a case wherein the respondents therein borrowed certain am ounts and 

gave blank signed cheque. I t  was held that  the cheque cannot  be said 

to be a bill of exchange prior to its presentat ion in bank. The appellant  

therein also took the blank signed cheque from  respondents 1 and 2 as 

                                                            

1
 1995 1 APLJ 43 
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security, with an understanding that  if the respondents fail to pay 

interest , the appellant  can present  the cheque in the bank, for the 

am ount  due on that  date, under the pronote. The respondents paid the 

interest  for about  8 m onths and thereafter, they stopped paym ent .   

So the appellant  filled the blanks under the cheque and presented the 

sam e. I t  was held that  the appellant  has obtained the blank signed 

cheque with a view to m ake use of it  with the threat  to the 

respondents, for realizing the am ount  and so it  can be const rued that  

the respondents had issued the cheque voluntarily for discharge of 

debt  or liabilit y as envisaged under Sect ion 138 of the Act . I t  was also 

observed that  if the sort  of pract ice, which was adopted in the case, 

was allowed, every creditor would abuse the provisions of Sect ion 138 

of the Act ,  by obtaining blank cheque and put t ing the debtors in fear of 

prosecut ion gist  on discharge of the debt  at  any t im e. I t  was also 

observed that  that  would not  have been the intent ion of the 

Legislature while incorporat ing Sect ion 138 of the Act . 

 

 The counsel for the pet it ioner also relied upon a decision of this 

Court  in LAXMI NI VAS AGARW AL v . ANDHRA SEMI  CONDUCTORS 

PVT. LTD.2 ,  wherein also the cheques were issued as security. I t  was 

observed that  there was no debt  by the date of issue of three cheques 

by the accused and that  they were taken as security deposit  by the 

com plainant , therefore, Sect ion 138 of the Act  is not  applicable.  

 

 The counsel for the pet it ioner also relied on a decision of the 

High Court  of Karnataka in K. NARAYANA NAYAK v .  

                                                            

2
 LAWS (APH) 2005 1227 
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M. SHI VARAMA SHETTY3  wherein the cheques were issued as 

security and not  for discharge of any exist ing debt . The com plainant  in 

that  case purchased 20,000 shares and paid som e am ount  on the 

sam e day by cash. At  the t im e of the t ransact ion, the com plaint  asked 

the respondent  to give a blank cheque as guarantee and accordingly, 

blank cheque was issued and in those circum stances, it  was held that  

dishonour of cheque was not  in relat ion to any legally enforceable 

debt . 

 

7. The counsel for the respondents, on the other hand, relied on a 

series of decisions as under:  

 UMASW AMY v . K N  RAMANTH 4  wherein the content ion that  

the cheque was issued only as securit y was considered as 

preposterous. I t  was held that  the cheque, whether issued for 

paym ent  of debt  or as security, m akes no dist inct ion in law. The 

cheque is a negot iable inst rum ent , it  m ay be that  som e t im es the 

cheque is issued with a request  on the part  of the drawer, to defer the 

presentat ion of the cheque for som e t im e, to enable the drawer to 

m ake paym ent  by cash and take back the cheque or allow t im e to 

arrange funds for encashm ent  of cheque. When the am ount  is not  paid 

as per oral understanding, the payee is well j ust ified to present  the 

cheque for encashm ent .  The cheque even if it  is issued as a security 

for paym ent , it  is a negot iable inst rum ent  and encashable security at  

the hands of payee. Therefore, m erely because the drawer contends 

that  it  is issued as security, it  is not  a ground to exonerate the penal 

liabilit y under Sect ion 138 of the Act .  

                                                            

3
 LAWS (KAR) 2008 48 

4
 2006 LAWSUIT (KAR) 838 
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 A. REKHA BAI  v . STATE OF ANDHRA PRADESH 5  wherein the 

cheque was issued for collateral guarantee. By placing reliance on the 

decision in I CDS LTD. v . BEENA SHABEER [ 2002 (2)  ALD (CRL.)  481 

(SC)  =  (2002)  6 SCC 426]  it  was held that  the defence that  the 

guarantor is not  liable for the cheque issued in discharge of the 

pr incipal debtor, if ult im ately established, it  m ay be a ground for 

acquit tal, but  that  being predom inant ly a quest ion of fact , it  m ay not  

be just  and proper to interfere under Sect ion 482 Cr.P.C. 

 

 M/ S. M.M.T.C. LTD. v . M/ S. MEDCHL CHEMI CALS AND 

PHARMA ( P)  LTD.6  was relied upon to contend that  the com plaint  

cannot  be quashed by using inherent  powers on the ground that  the 

cheques were not  given for any debt  or liabilit y and that  the 

com plainant  m ust  specifically allege in the com plaint  that  there was a 

subsist ing liabilit y. I t  was observed that  there is no requirem ent  that  

the com plainant  m ust  specifically allege in the com plaint  that  there 

was a subsist ing liabilit y. The burden of proof that  there was no 

exist ing debt  or liabilit y was on the respondents and they have to 

discharge the said burden in the t r ial and m erely on the basis of the 

averm ents in the pet it ions filed by the com plainant , the High Court  

could not  have concluded that  there was no exist ing debt  or liabilit y. 

 

 SAMPELLY SATYANARYANA RAO v . I NDI AN RENEW BLE 

ENERGEY DEVELOPMENT AGENCY LI MI TED7  wherein the Suprem e 

Court  relied on its earlier decision in SURYALAKSHMI  COTTON 

                                                            

5
 2010 (1) ALD (CRL.) 747  

6
 AIR 2002 SC 182 

7   (2016) 10 SCC 458 
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MI LLS LTD. v . RAJVI R I NDUSTRI ES LTD.  [ (2008)  13 SCC 678]  

wherein it  was observed at  para 22 as under:  

“22. Ordinarily, a defence of an accused although appears to be 

plausible, should not  be taken into considerat ion for exercise of 

the said jur isdict ion. Yet  again, the High Court  at  that  stage 

would not  ordinarily enter into a disputed quest ion of fact . I t , 

however, does not  m ean that  docum ents of unim peachable 

character should not  be taken into considerat ion at  any cost , 

for the purpose of finding out  as to whether cont inuance of the 

cr im inal proceedings would amount  to an abuse of process of 

court  or that  the complaint  pet it ion is filed for causing mere 

harassment  to the accused. While we are not  obliv ious of the 

fact  that  although a large number of disputes should ordinarily 

be determ ined only by the civil courts, but  cr im inal cases are 

filed only for achieving the ult im ate goal, nam ely, to force the 

accused to pay the am ount  due to the complainant  

im m ediately. The courts on the one hand should not  encourage 

such a pract ice;  but , on the other, cannot  also t ravel beyond its 

jur isdict ion to interfere with the proceeding which is otherwise 

genuine. The courts cannot  also lose sight  of the fact  that  in 

certain m at ters, both civil proceedings and cr im inal proceedings 

would be maintainable.”   

 

8. Hence, from  the above, it  can be understood that  the 

com plainant  is not  obligated to specifically allege in the com plaint  that  

there was a subsist ing liabilit y. I n this case, from  the com plaint ,  

though it  does not  appear that  any dem and was m ade under the 

prom issory note, the content ion of the counsel for the respondent  that  

there was a dem and m ade by the com plainant , cannot  be brushed 

aside, when the Suprem e Court  says that  no specific allegat ion in the 

com plaint  need to be m ade, that  there was a subsist ing liabilit y.  

Hence, quashing of proceedings at  the threshold, without  rendering an 

opportunity to the respondents, to prove the existence of debt ,  would 

not  be in the interest  of just ice.   
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I n the light  of the above, the crim inal pet it ions are dism issed.  

I t  is needless to state that  the observat ions m ade in these pet it ions 

would not  have any effect  on the appreciat ion of the evidence com ing 

up during t r ial. 

As a sequel, the m iscellaneous pet it ions, if any pending, shall 

stand closed. 

__________ 

T. RAJANI , J 
September 11, 2018 

DSK  


