
HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P.No.2350 OF_2018 

 

ORDER: 

 Heard  Mr.Ra j Kumar Grandhi for revision petitioner and  

Mr.K.Venu Madhav for respondents/ p la intiffs. 

The c ourt below, it seems the p roverb  viz ‘a  stitc h in time 

saves nine and  the p rovision of law’ , whic h the Court is required  to 

take note or fo llow while c onsidering  the p rayers made through 

interloc utory app lic a tions a re not noted  or fo llowed .   

Mr.Ra j Kumar Grandhi made no bones about assa iling  the 

order impugned  in the p resent revision.    

This Court on the assertions made on beha lf of revision 

petitioner, whether a re tenab le/ c orrec t c a lled  for the rec ord  and  

the opera tive portion of the order da ted  15.06.2018 reads thus :- 

Perused the record sent  by the Court  of Principal Junior 

Civil Judge, Jagit ial.  

 Prima facie,  it  appears without  not ice to the revision 

pet it ioner, I.A.No.351 of 2017 was allowed.  Further, when 

steps were taken for framing issues as are required in view of 

the subsequent  developments, the same was negat ived through 

order dated 02.01.2018.  The learned t rial Judge records a 

f inding through her order dated 02.01.2018 that  there is no 

necessity to frame addit ional issue viz.,  whether the suit  is 

maintainable against  defendant  No.3 as date of f il ing implead 

pet it ion or f il ing writ ten statement . 

 Mr.G.Raj kumar contends that  the t rial is not  conducted 

as st ipulated by the Civil Procedure Code but  the t rial is 

conducted without  referring to earlier orders and procedural 

deviat ions.   Though the content ion is noted, for the present , 

no f inding on this aspect  is recorded.   

 To meet  the ends of  j ust ice and to prevent  further 

prej udice to the part ies in conduct  of t rial,  the Court  directs 

stay of all further proceedings in O.S.No.48 of 2004, on the f ile 
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of Principal Junior Civil Judge,  Jagit ial,  for a period of four 

weeks from today. 

 List  the revision ‘ for admission’  on 29.06.2018. 

 

The tria l Court has sent the rec ord  in I.A.No.351 of 2017. 

The c irc umstanc es relevant for d isposing of the revision a re 

sta ted  as follows :- 

O.S.No.48 of 2004 was d ismissed  for default on 16.03.2009.  

The app lic a tion filed  for setting  aside the default order was 

d ismissed  on 11.12.2009.  The respondents filed  C.M.A.No.1 of 2015 

on the file of Senior Civil Judge, Jagtia l.  On 18.06.2016, the C.M.A. 

was a llowed .  Thus, the default order da ted  16.03.2009 was set 

aside and  O.S.No.48 of 2004 was restored  to file. 

The revision petitioner admitted ly has purc hased  the p la int 

sc hedule p roperty through reg istered  sa le deed  da ted  11.12.2008.  

While matter stood  thus, on 21.06.2017, the respondents filed  

I.A.No.351 of 2017 under Order 1 Rule 10 of CPC  read  with Rule 28 

of Civil Rules of Prac tic e.  On the same day, notic e to other side was 

ordered , the I.A. was d irec ted  to be listed  on 30.06.2017, was 

ad journed  to 13.07.2017 and  fina lly on 06.07.2017, the order under 

revision was passed . The app lic a tion to imp lead  the revision 

petitioner was a llowed  on the c onc ession g iven by the 1st 

defendant.  The opera tive portion of the order da ted  06.07.2017 

reads thus :- 

“ The pet it ioners/ plaint if fs f iled this present  suit  

seeking the relief of perpetual inj unct ion against  

respondents/ defendants 1 and 2 from opening windows 

towards southern side of the const ruct ion being 

undertaken by the defendant  No.1 in respect  of H.No.2-2-

234 stat ing that  their easementary rights are being 
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effected.  The content ion of the pet it ioners is that  since 

the defendant  No.1 sold the suit  property to one Gunda 

Shobha, she is to be impleaded as defendant  No.3.  The 

respondents/ defendants did not  raise any obj ect ion with 

regard to the alleged alienat ion and also with regard to 

impleading the property defendant  No.3/ Gunda Shobha. 

In circumstances of the case, it  is j ust  and proper 

to implead Gunda Shobha as defendant  No.3, accordingly 

pet it ion is allowed.”  

 

The revision petitioner c ontends tha t the revision petitioner 

even if has purc hased  the p roperty during  pendenc y of the suit, the 

respondents herein if intend  to imp lead  the revision petitioner as 

one of the defendants in suit, the revision petitioner is entitled                  

for notic e under Rule 58 of Civil Rules of Prac tic e, whic h reads thus :- 

“ Service of not ice : - 

(1) Unless the court  otherwise orders, not ice of an 

interlocutory applicat ion shall be given to the other part ies to 

the suit  or mat ter or their Advocate not  less than three days 

before the day appointed for the hearing of the applicat ion. 

(2) Such not ice shall be served on the Advocate 

whenever the party appears by such Advocate. 

(3) Not ice of the applicat ion may be served on a 

party not  appearing by Advocate by registered post  

acknowledgment  due, or by speed post  or by an approved 

courier service or by fax message or by elect ronic mail service 

or by such means to the address given in the pleading and in 

the event  of it s non-service on the party by means of summons 

to be delivered to the party or in the event  of the party being 

absent  or refusing to receive the same, aff ixture at  his 

address.] 

(4) Unless the court , otherwise orders, not ice of  

Interlocutory applicat ion need not  be given to a party, who 

having been served with the not ice in the main suit ,  appeal or 

other proceedings, has not  entered appearance or to a party to 

whom not ice in the appeal has been dispensed with under the 

provisions of Rule 14 of Order XLI of  the Code.”  
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The petitioner lays emphasis on the words ‘unless the Court, 

otherwise orders’ . The p roc edure followed  by a  Court is to order 

notic e or a lterna tively orders otherwise why notic e is d ispensed  with 

for the p resent is notic e of interloc utory app lic a tions filed  is served  

on the other side.   

In the c ase on hand , the p rayer is under Order 1 Rule 10 CPC, 

the notic e goes to the pa rty, who is imp leaded  in the suit.  The 

app lic a tion, if is ordered  in the absenc e of notic e, the rights 

ava ilab le to a  third  pa rty defendant a re adversely a ffec ted .  This 

Court p refers to reitera te tha t the tria l Court, if has exerc ised  its 

d isc retion and  jurisd ic tion by keep ing in view the requirements of 

Rule 58 of Civil Rules of Prac tic e, the order impugned  in the Civil 

Revision Petition would  not have been passed .  Be tha t as it may, 

the emphasis is on non-servic e of notic e and  a lso tha t the right of 

p roposed  defendant to c ontest the app lic a tion, thereby, is lost.  The 

rec ord  forwarded  by the tria l Court supports the ob jec tion ra ised  by 

revision petitioner.  This Court in exerc ise of its supervisory jurisd ic tion 

is sa tisfied  tha t the tria l Court ought to have ac ted  in ac c ordanc e 

with the p roc edure while d isposing of interloc utory app lic a tion.  The 

fa ilure to fo llow the p roc edure has c erta inly resulted  in ha rdship  to 

the revision petitioner. 

Mr.K.Venu Madhav submits tha t the revision petitioner herein 

sinc e has filed  vaka la t/ written sta tement, and  is c ontesting  the suit, 

this Court may not examine the p roc edura l ob jec tion now ra ised  by 

the revision petitioner for ac ademic  purpose.  Even if p rejud ic e has 

oc c asioned  to revision petitioner, the p rejud ic e is substantia lly 

remed ied  with the written sta tement filed  by the revision petitioner.  
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The c ontention is p lac ed  on rec ord .  This Court prima fac ie  is of the 

view tha t the order in I.A.No.351 of 2017 was passed  on 06.07.2017.  

Therea fter, I.A.No.142 of 2018 was filed  for amendment of p la int and  

the same was a llowed  on 09.03.2018.  Therea fter, the revision 

petitioner has filed  vaka la t.   

Therefore, this Court is of the view tha t a t every stage, the tria l 

Court, if p roc eeds in the matter ex-parte, filing  of vaka la t c annot 

and  c ould  not be trea ted  as c uring the infirmity in d isposing  of 

I.A.No.351 of 2017. 

Therefore, the order da ted  06.07.2017 in I.A.No.351 of 2017 is 

set aside.  I.A.No.351 of 2017 is remitted  to the tria l c ourt for d isposa l 

in ac c ordanc e with law.  The tria l Court is d irec ted  to d ispose of the 

suit as exped itiously as possib le, p referab ly within two months from 

the da te of rec eip t of a  c opy of this order.  Further, the tria l Court is 

d irec ted  to inform the Registry, a fter the suit is d isposed  of. 

Ac c ord ing ly, the Civil Revision Petition is ordered .  No order as 

to c osts. 

  Pend ing misc ellaneous petitions, if any, stands c losed . 

 

                              
____________ 

                  S.V.BHATT, J 

Date:01-10-2018 

Note: 

1)  Reg istry is d irec ted  to return 

     the rec ord  forthwith. 

2)  Issue C.C. in three days 

                  (B/ o)  

                    Prv 


