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JUDGMENT:  

 This appeal is preferred by the appellants, who are 

claim ants before the court  below, against  the judgm ent ,  

dated 11.05.2009, passed by the I I I  Addit ional Chief Judge, City 

Civil Courts, Hyderabad, in O.P.No.1193 of 2007 on the grounds 

that  the court  below wrongly granted less com pensat ion, without  

appreciat ing the evidence and also wrongly took the age of the 

deceased on higher side and adopted inappropriate m ult iplier;  

the court  below, though, held that  the accident  occurred due to 

the com posite negligence of both the dr ivers, wrongly 

apport ioned the com pensat ion to the extent  of 50%  against  

respondents 1 and 2 and wrongly apport ioned the negligence on 

each driver.  

 

2. Heard both sides. 

 

3. The counsel for the appellants contends that  in a claim  

arising out  of the sam e accident , this court  in MA CMA No.1775 

of 2011 has decided the sam e aspects raised by the appellants 

therein.  The m anner of accident  shows that  the deceased was 

t ravelling in the auto as a passenger and the accident  is a result  

of collision between the auto and the t ractor.  Hence, the 

deceased stands to be a third party to both the vehicles.  The 

case falls within the category of com posite negligence. The 

counsel, in support  of his argum ent , that  in case of com posite 

negligence opt ion for the vict im s would be available to claim  
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com pensat ion against  any one of the tort - feasors, relied on the 

ruling of the Apex Court  in Kh en y ei  Vs. New  I n d ia  Assu r an ce 

Com p an y  Lim i t ed  an d  o t h er s1;  wherein, the Apex Court  held 

that  the claim ants are ent it led to claim  com pensat ion from  both 

or any one of the joint  tort - feasors.  Hence, in view of the above 

law laid down by the Apex Court , the approach of the Court  

below in apport ioning 50%  of the negligence between the two 

vehicles involved in the accident  and depriving the claim ants of 

50%  of the com pensat ion, which was awarded against  the 

second vehicle, cannot  be sustained. Hence, respondents 1 and 

2 shall be joint ly and severally liable for the ent ire award 

am ount .  

 

4.  As regards the adequacy of the com pensat ion,  

learned counsel contends that  at  least  Rs.5,000/ -  should be the 

m onthly incom e that  has to be taken for the deceased,  

as he is working as a m ason. He relies on a decision of the Apex 

Court  in Sy ed  Sad iq  v s. Div ision al  Man ag er , Un i t ed  I n d ia  

I n su r an ce Com p an y  Lim i t ed 2,  wherein Rs.5,000/ -  was taken 

as the m onthly incom e of a cleaner.  Hence, the m onthly incom e 

of the deceased is taken as Rs.5,000/ - , and in view of the ruling 

of the Apex Court  in Nat ion a l  I n su r an ce Com p an y  Lim i t ed  

Vs. Pr an ay  Set h i  [ Special Leave Pet it ion (Civil)  No.25590 of 

2014 and batch dated 31.10.2017]  considering the age of the 

deceased which is 44 years, 25%  has to be taken as the future 

hike in his incom e.  As per the above ruling, the m onthly incom e 
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of the deceased would com e to Rs.6,250/ - . The claim ants being 

four in num ber, 1/ 4 th should be deducted towards the personal 

expenses of the deceased, as per the ruling of the Apex Court  in 

Sar la  Ver m a v . Delh i  Tr an sp or t  Cor p o r at ion 3 .   After 

deduct ing 1/ 4 th from  Rs.6,250/ - , Rs.4,688/ -  would be the loss of 

m onthly incom e and Rs.56,256/ -  would be the loss of annual 

incom e of the deceased. The m ult iplier relevant  for the age of 

the deceased as per Sar la  Ver m a’s  case (3 supra)  is ‘13’ and if 

Rs.56,256/ -  is m ult iplied with the relevant  m ult iplier ‘13’, it  

would com e to Rs.7,31,328/ - . The sam e is awarded towards loss 

of future incom e to the claim ants.  

 

5. Apart  from  the above, following Pr an ay  Set h i ’s  case 

(supra) , Rs.40,000/ -  is awarded to the first  claim ant  under the 

head loss of consort ium , Rs.15,000/ -  is awarded towards loss of 

estate and Rs.15,000/ -  is awarded towards funeral expenses. 

Hence, in all,  the claim ants are ent it led to total com pensat ion of 

Rs.7,31,328/ -  +  Rs.40,000/ -  +  Rs.15,000/ -  +  Rs.15,000/ -   

=  Rs.8,01,328/ - , which is rounded off to Rs.8,01,000/ - .  

Though the com pensat ion granted, exceeds the claim  am ount , 

now the law is well set t led by vir tue of the decision of the Apex 

Court  in Raj esh  Vs. Raj b i r  Sin g h 4,  wherein it  was held that  the 

com pensat ion has to be just  and it  can exceed the claim ed 

am ount . This Court  also in Ad am  I n d u r  Mu t em m a Vs. Rat h od  
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Ped d i t a5 held that  the com pensat ion am ount  can exceed 

claim ed am ount , subject  to paym ent  of court - fee.  

 

6.  Hence, the award of the Court  below is m odified,  

as indicated above, with proport ionate costs. The claim ants shall 

pay the different ial court - fee. The award shall relate back to the 

date of decree and the com pensat ion awarded shall carry the 

interest  at  the rate and from  the date specified by the Court  

below. The com pensat ion shall be apport ioned am ong the 

claim ants in the sam e proport ion as per the award of the Court  

below.  

 

7. Accordingly, with the above direct ions, the Civil 

Miscellaneous Appeal is allowed. As a sequel, the m iscellaneous 

applicat ions, if any pending, shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 
July 27, 2018 

LMV 
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