
THE HON’BLE SRI  JUSTI CE SURESH KUMAR KAI T 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .8 2 4  o f  2 0 1 1  

 

JUDGMENT:  (per the Hon’ble Smt  Just ice T. Rajani)  

 

 The judgm ent  of the I  Addit ional Sessions Judge, Srikakulam  in   

SC.No.92 of 2010 dated 03.01.2011 is brought  to quest ion by way of 

this appeal. The I  Addit ional Sessions Judge found the accused guilty 

for the offence under Sect ion 302 of the I ndian Penal code and 

convicted him  for the sam e and sentenced him  to undergo life 

im prisonm ent  and also to pay fine of Rs.3,000/ -  in default  of paym ent  

of fine, to undergo sim ple im prisonm ent  for a period of three m onths 

and also found the accused guilty for the offence under Sect ion 364 

I PC and convicted him  for the sam e and sentenced him  to undergo 

sim ple im prisonm ent  for a period of ten years and also to pay fine of 

Rs.3,000/ -  in default  of paym ent  of fine, to undergo sim ple 

im prisonm ent  for a period of three m onths. 

 

2. The t r iv iality of the gain, that  led the accused to com m it  the 

m urder of two children, shocks our conscience. The accused is no 

other than the junior paternal uncle of the two children, who were 

m urdered. 

 

3. The facts of the case, br iefly, as reflected in the charge sheet ,  

are as follows:  

 On the m orning of 14.02.2010, the accused took the two 

deceased children on his TVS XL Moped and roam ed in the village for 

som e t im e. Later, he took them  to Pedduru village, stopped his m otor 
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cycle, took the children to nearby stone, m ade D2, who is one of the 

children to sit  on a boulder and took D1, who is the other child, to a 

nearby field and st rangulated him  to death with a rope, which he used 

to use to t ie to his cloth bundles to his m oped;  later he pressed D2 to 

a boulder and st rangulated the boy with the sam e rope. The parents of 

the children having not  found the children for long, searched for them  

in and around the Dosari village and then gave a report  to the police.  

The accused m ade an ext ra- judicial confession before the Village 

Revenue Officer of Aguru and later on, recoveries were m ade at  his 

instance. 

 

4. After concluding the invest igat ion by recording the statem ents 

of the witnesses, am ong whom , those who saw the accused and the 

deceased together last ly were also present ;  the charge sheet  was laid 

for the offence punishable under Sect ions 364 and 302 of the I ndian 

Penal Code. The Judicial Magist rate of First  Class, Palakonda,  

after taking cognizance of the case com m it ted the case to the Sessions 

Division, Srikakulam . The Sessions Judge, in turn, m ade over the case 

to the I  Addit ional Sessions Judge, Srikakulam  for t r ial and disposal as 

per law. The learned Judge, after fram ing the charges for the offence 

under Sect ions 302 and 264 I PC, conducted t r ial of the case, during 

which P.Ws.1 to 17 were exam ined and Exs.P1 to P26 and M.Os.1 to 5  

m arked. None were exam ined on behalf of accused. The accused was 

quest ioned on the incr im inat ing circum stances appearing in the 

prosecut ion evidence, which he denied and stated that  he did not  

com m it  any offence and that  he was falsely im plicated in the case and 

that  one Aj jada Ram ana is behind his false im plicat ion.  
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5. After hearing the argum ents of both sides and considering the 

evidence, the I  Addit ional Sessions Judge, Srikakulam  passed the 

im pugned judgm ent . 

 

6. Aggrieved by the said judgm ent , this appeal is preferred on the 

following grounds:  

 The Court  below ought  to have seen that  there is no direct  

evidence to prove the guilt  of the accused and the prosecut ion failed to 

prove the m ot ive of the accused to com m it  the alleged offence.  

I t  ought  to have seen that  the m ot ive is im portant  when the case is 

based on circum stant ial evidence. The Court  below erred in com ing to 

the conclusion that  the appellant ’s so-called ext ra- judicial confession 

recorded by P.W.15 is t rue and failed to not ice that  if any statem ent  is 

m ade at  the instance of the police, the said statem ents are not  

according to law. The Court  below failed to not ice that  the case was 

foisted at  the instance of Aj jada Ram ana, who is a polit ician in the 

locality. The Court  below failed to not ice that  no nam e was m ent ioned, 

suspect ing the alleged offence, either in the com plaint  or in the report  

given by P.W.5. The Court  below failed to not ice that  when the 

prosecut ion is based on circum stant ial evidence, four tests have to be 

sat isfied, which are (1)  the circum stances from  which conclusion of 

guilt  is to be drawn have been fully established (2)  All the facts so 

established are consistent  only with the hypothesis of the guilt  of the 

accused and did not  exclude any hypothesis except  the one sought  to 

be proved (3)  Circum stances on which reliance are placed are 

conclusive in nature. (4)  The chain of events is such that  there is no 

scope for any reasonable ground for a conclusion consistent  with the 
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innocence of the accused. The Court  below ought  to have considered 

that  the seizure of M.Os.1 to 4 is not  in accordance with the 

procedure. The Court  below ignored the cont radict ions in the evidence.  

 

7 Heard Ms. C. Vasundhara Reddy, counsel for the appellant  and 

the learned Public Prosecutor appearing for the respondent . 

 

8. The counsel for the appellant  subm its that  the case is based on 

the evidence of the witnesses, who last  saw the accused and the 

deceased together, which is a very weak piece of evidence, m ore so, 

when the witnesses are belated witnesses. She contends that  the fact  

of the m issing of the deceased children cam e to light  on the very next  

day of their  m issing and if they had really seen the accused and the 

deceased together, they would have inform ed about  the sam e to 

P.W.1, who is the father of the deceased children and suspicion would 

have been entertained against  the accused im m ediately.  

 

9. The Public Prosecutor, on the other hand, contends that  the 

ext ra- judicial confession m ade by the accused before P.W.15 would 

brush aside all the content ions raised by the appellant 's counsel,   

as absolutely there is no reason to disbelieve the said confession.  

He also subm its that  the fact  that  the rope was recovered at  the 

instance of the accused would get  st rongly linked to the circum stance 

of ‘last  seen’ and would from  a st rong chain of circum stances, point ing 

to the guilt  of the accused alone. The failure of the accused to explain 

as to what  happened to the children, who were seen along with him , 

would also add st rength to the above circum stances. He contends that  

there is absolutely no reason to interfere with the im pugned judgm ent , 
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as it  has well considered the facts of the case in the background of 

law. 

 

10. Based on the argum ents of the counsel and the m aterial on 

record, we fram e the following points for determ inat ion:  

 

1.  Whether the evidence of the witnesses, who have 

seen the deceased and the accused together, pr ior 

to the m issing of the deceased, is credible and 

reliable.  

 

2.  Whether the ext ra- judicial confession m ade by the 

accused before P.W.15 inspires confidence.  

 

3.  Whether the judgm ent  of the Court  below needs 

any interference.  

 

4.  To what  result .  

 

POI NT No .1 :  

 

11. The fact  that  the accused is closely related to P.W.1 has to be 

borne in m ind while appreciat ing the evidence of the concerned 

witnesses and also the reason for their  not  report ing about  the sam e 

to P.W.1. The accused is no other than the co-son- in- law of P.W.1,  

the children were seen with the accused, going on his Moped with all 

faith in him  that  he developed by vir tue of being their  uncle. Nothing 

st range would be perceived by the people to see them  together and 

certainly, first  doubt  would not  go against  the accused. Seeing the 

accused and the deceased together m ight  have been considered as a 

usual affair , by the witnesses concerned and that  m ight  be the reason 

for which they did not  report  the sam e to P.W.1 or anyone. I t  requires 

an am ount  of courage for the witnesses to inform  about  the sam e to 

P.W.1 or his fam ily m em bers, as the sam e would sound like they are 
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suspect ing the accused, who is also their  fam ily m em ber. Since the 

relat ion between the accused and the fam ily of P.W.1 being norm al,  

the witnesses m ight  not  have ventured to put  forth any opinion 

carrying their suspension. Hence, the lapse on the part  of the 

witnesses in not  inform ing the about  their  seeing the accused and the 

deceased together, to P.W.1 and his fam ily m em bers gets explained by 

the above reasoning. 

 

12. There is certainly som e delay in recording the statem ents of the 

witnesses. The accused was apprehended on 25.02.2010 when he was 

taken to the police by P.W.15, to whom  he went  for m aking 

confession. But  the statem ents of the witnesses were recorded on 

27.02.2010 as can be gathered from  the evidence of P.W.16,  

who stated that  he was exam ined by the police on 27.02.2010.  

I t  appears that  unt il the ext ra- judicial confession was m ade by the 

accused, no suspicion was entertained by any of the fam ily m em bers 

of the deceased.  

 

13. The t r iv iality of the gain can be gathered from  the evidence of 

P.W.4, who is the father- in- law of P.W.1 and the accused. The m ot ive 

was spoken to by P.W.4, by stat ing that  the accused used to quarrel 

with him  for the propert ies;  he has given one acre of wet  land and one 

acre of dry land and a house, to the accused, at  the t im e of m arr iage 

and did not  give any dowry. The accused is his nephew, being his 

sister ’s son. He could not  give any reason for the accused killing the 

children, as he had already given the propert ies and did not  suspect  

that  the accused would kill the children.  
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 I n the cross-exam inat ion, he further clar ifies that  there are no 

big disputes between him self and the accused and the accused only 

now and then used to ask him  for the propert ies. He has not  given 

land to P.W.1 and only dem arked the land to P.W.1. They went  to 

work in his land on the date of the incident . P.W.1 also seem s to have 

not  considered the dispute with the accused, serious. He states that  

the accused had one son and on the date of killing the children of 

P.W.1, another son was born to him . He states that  the accused killed 

the sons of P.W.1 under the im pression that  his father- in- law m ight  

give two acres of land to the sons of P.W.1 by adopt ing them . He also 

speaks about  his father- in- law giving one acre each to his daughters.  

 

14. The evidence of P.W.1 also shows that  the accused also m ade 

searches for the children, along with them  and he was also present  at  

the t im e of the funeral of the deceased. Hence, in the above 

circum stances, there would not  be any reason, for either P.W.1 or  

anyone else, to suspect  the accused. As already observed, in the 

background of the accused m oving with P.W.1 even after the death of 

the children and P.W.1 and his fam ily m em bers not  expressing any 

suspicion against  the accused, the witnesses, who saw the accused 

and the deceased together, m ight  not  have felt  it  proper to report  to 

them  the said fact ,  which would im ply an expression of suspicion.  

 

15. When we understand the reasons for the witnesses not  

revealing their  seeing the accused and the deceased together, in the 

above m anner, their  evidence would becom e wholly reliable.  
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16. P.W.1 speaks about  the m issing of his children and their  

searching for them  and about  the presence of the accused and their  

ident ify ing the sam e near Pedduru. Ligature m ark was found on the 

neck of his elder son and the younger son’s face was com pletely 

blood-stained and he was on a rock. 

 

17. P.W.2 is a witness, who went  to raise cat t le through Dhonubai 

road of Pedduru village and cam e across the dead bodies of the two 

children and he, in turn, inform ed to L.W.4, Raju, who also cam e and 

saw the dead bodies and inform ed the sam e to L.W.5, who is a teacher 

and they took L.W.5 also to the spot , L.W.5, in turn, inform ed the 

sam e to the police.  

 

18. P.W.3 is also a sim ilar witness. P.W.4, as already discussed,  

is the father- in- law of the accused and P.W.1, also part icipated in the 

search m ade for the children. According to him , Rajam  police inform ed 

him  about  the presence of the bodies near Pedduru village. P.W.5 is 

the father of P.W.1. His evidence is not  m aterial as he also speaks 

about  the m issing of the children and recovery of their  dead bodies. 

P.W.6 is one of the witnesses, who saw the accused on 14.02.2010,  

at  about  4 PM at  Mudidam  village, a m otor cycle was kept  by his side 

and he was standing. When he talked to the accused, he told them  

that  he went  to Mudadam  village and cam e back and then he left  the 

place. He further specified the place where the accused was standing 

is a tank bund. 

 

19. P.W.7 is a child witness, aged 13 years. He is one of the 

witnesses, who saw the deceased and the accused together on TVS XL 
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Moped, which was being dr iven by the accused at  that  t im e. He saw 

them  at  about  11 AM on 14.02.2010. He was sit t ing under a Tam arind 

t ree along with L.W.15 Vandana Vasudevarao. The accused was going 

on the road leading to Aguru village. He clear ly stated that  Naveen 

was sit t ing in front  of the accused, while Nit in was sit t ing behind the 

accused. 

 

 The cross-exam inat ion of P.W.7 would answer the im probabilit y  

pointed out  by the counsel for the appellant , with regard to his m oving 

with L.W.15, who is aged 23 years. He stated that  he stopped his 

educat ion after the death of his father and was doing m echanic work. 

I t  is a usual view in the villages, that  children of the age of P.W.7, 

who give up educat ion and do som e work, would m ove with people of 

all ages. 

 

20. P.W.8 is another witness, who saw the accused and the 

deceased together at  about  the sam e t im e as stated by P.W.7.  

The accused was seen going on a m otor cycle along with two children 

towards Aguru road. When he quest ioned the accused as to where he 

was going, he gave an evasive reply that  ‘YETULEDULE’,  later he cam e 

to know that  the children were m issing.  

 

 I n the cross-exam inat ion, when he was quest ioned about  the 

vehicle num ber, he stated that  he did not  rem em ber the num ber,  

but  he stated that  it  is a TVS XL Blue colour Moped. He further 

explained that  cloth business people used to m aintain TVS XL Moped’s 

and he also does the sam e business. He saw the accused searching for 

the children in the village. He stated that  he did not  tell the parents of 
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the deceased that  he saw the accused along with the deceased, but  he 

did not , however, give any reason. 

 

21. P.W.16 is another witness, who saw the accused and the 

deceased together. He also saw them  at  about  11 AM on 14.02.2010. 

He stated that  the accused replied in the sam e m anner, as he replied 

to P.W.8. He also stated that  t ill he was exam ined by P.W.1, he did not  

state to P.W.1 or any other witness that  he saw the accused along with 

the children. 

 

22. The above witnesses have categorically stated that  they saw the 

accused taking the children on his TVS XL Moped. There was nothing 

that  was elicited from  the cross-exam inat ion of the witnesses,  

which would m ake their  evidence incredible. The recovery of m otor 

cycle was m ade from  the accused. The regist rat ion cert ificate is 

m arked as Ex.P26, which shows that  the vehicle, which is TVS XL HD, 

stands in the nam e of the accused. Hence, the said exhibit  would 

support  the evidence of the above witnesses, that  the accused took 

the children on TVS XL Moped. The colour of the m otor cycles also 

stands to be blue, as stated by P.W.8. Hence, we opine that  the 

evidence of P.Ws.4, 7, 8 and 16 is t rustworthy and can very well be 

relied upon.  

 

 The point  is answered accordingly. 

 

POI NT Nos.2  &  3 :  
 
23. The ext ra- judicial confession that  the accused m ade before 

P.W.15 does not  suffer from  any doubt . The content ion of the counsel 

for the appellant  that  the accused had no reason to confide in P.W.15 
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to m ake the confession, as he is the VRO of Aguru village, which is not  

the village of the accused, gets m arginalized by the evidence of 

P.W.15 him self wherein he states that  Dosari village is also included in 

his jur isdict ion and that  Aguru panchayat  and Dosari panchayat  are 

one cluster, for which he is the VRO. He also stated that  the accused is 

a resident  of Dosar i village, hence, P.W.15, being a Governm ent  

servant , m ight  have been chosen by the accused, as a proper person 

to confide in and to m ake the ext ra- judicial confession.  

 

24. The confession m ade before P.W.15 also becom e reliable due to 

the fact  that  it  was drafted by P.W.15, in the absence of police and the 

signature of the accused was also obtained on the sam e. The VRO 

asked him  to surrender before the police and therefore, he cam e to 

the police stat ion. The evidence of P.W.17, who is the I nvest igat ing 

Officer, corroborates with the evidence of P.W.15, to the extent  of 

P.W.15 taking the accused to the police stat ion. Thereafter,  

the confession of the accused was recorded by P.W.17 in the presence 

of two other witnesses and recoveries were m ade. The accused took 

them  and showed M.Os.1 to 3, which are clothes and M.O.4, which is a 

rope, used for com m it t ing the offence. He later took them  to his house 

from  where TVS Moped was recovered. 

 

25. The recoveries m ade, at  the instance of the accused, do not  

suffer from  any doubt . The failure of the accused to explain as to what  

happened to the deceased after they were taken by him , would also 

form  one of the st rong links in the chain of circum stances.  

Hence, the decision relied upon the counsel for the appellant  in 
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KANHAI YA LAL v . STATE OF RAJASTHAN
1  does not  help the 

appellant , as we do not  base our judgm ent  sim ply on the last  seen 

theory but  also on the other circum stances, which lend support  to the 

judgm ent . The Suprem e Court  also observed the sam e, by stat ing that  

there m ust  be som ething m ore than evidence of last  seen together for 

establishing the connect ion between the accused and the cr im e. 

Though the Suprem e Court  held that  m ere non-explanat ion of the 

accused being last  seen together with the deceased person by itself 

cannot  lead to proof of guilt  against  him , the Suprem e Court  did not  

exclude the said fact  from  the arena of considerat ion, which can be 

understood from  the observat ion m ade by it ,  that  it  by itself cannot  

lead to proof of guilt .  What  follows is, that  it  can lead to proof of guilt ,  

if it  is supported by other circum stances and evidence.  

 

26. The Public Prosecutor, on the other hand, relies on a decision of 

the Suprem e Court  in MUNI SH MUBAR v . STATE OF HARYANA
2
 

wherein it  was held that  it  is obligatory on the part  of the accused, 

while being exam ined under Sect ion 313 Cr.P.C to furnish som e 

explanat ion with respect  to the incr im inat ing circum stances associated 

with him  and the Court  m ust  take note of such explanat ion even in 

case of circum stant ial evidence, so as to decide whether chain of 

circum stances is com plete. Hence, it  has to be understood that  the 

facts and circum stances of the case are relevant  to appreciate the 

silence of the accused.   

                                                            

1
 (2014) 4 SCC 715 

2
 (2012) 10 SCC 464 
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27. The Public Prosecutor, on the aspect  of delay in recording the 

statem ent  of the witnesses, relies on a decision of the Suprem e Court  

in ANJAN DASGUPTA v . STATE OF W EST BENGAL
3   wherein, it  was 

held that  statem ents of witnesses cannot  be discarded m erely on the 

ground of delay, m ore so, when no explanat ion was sought  from  the 

I nvest igat ing Officer regarding delay. I n this case also, it  can be seen 

that  no explanat ion was sought  for from  the I nvest igat ing Officer with 

regard to the said delay. 

 
28. On the aspect  of m ot ive, the counsel for the appellant  relies on 

the decision of this Court  in PANCHI KATLA SREENI VASULU v . 

STATE OF AP
4  wherein it  was held that  in a case of circum stant ial 

evidence, m ot ive plays predom inant  role. 

  

Mot ive, in this case is well proved. Whether it  is sufficient  

enough to dr ive the accused to com m it  such a heinous offence or not ,  

is a quest ion, the answer for which is lodged in the m ind of the 

accused. When the circum stances, proving the guilt  of the accused are 

so cogent , point ing unerr ingly to the guilt  of the accused, brushing 

aside all those circum stances, on the m ere ground of inadequacy of 

m ot ive, would not  be in the interest  of j ust ice. We are left  without  any 

dem ur, in finding the accused guilty of the charged offence and 

consequent ly, do not  feel the necessity of any interference with the 

im pugned judgm ent .   

                                                            

3
 (2017) 11 SCC 222 

4
 2018 (1) ALT (CRL.) 304 (DB) (AP) 
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POI NT No .4 :  

 

 I n the result , the cr im inal appeal is dism issed upholding the 

convict ion and sentence passed by the I  Addit ional Sessions Judge, 

Srikakulam  in SC.No.92 of 2010 dated 03.01.2011. As a sequel,   

the m iscellaneous applicat ions, if any pending, shall stand closed. 

  

___________________ 

SURESH KUMAR KAI T, J 

 

 

__________ 

T. RAJANI , J 
April 4s, 2018 

DSK  


