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SMT JUSTI CE T. RAJANI  
 

CRI MI NAL PETI TI ON Nos.1 9 4 8  an d  1 9 4 9  o f  2 0 1 1  

COMMON ORDER:  

 

 The above two pet it ions are taken up for com m on 

considerat ion, as the basis for filing of the com plaints, in the two 

cases, is the sam e.  The com plainants in the above two pet it ions 

are respect ively the shareholder and the director of Tulip Hotels 

Private Lim ited  against  which allegedly a defam atory statem ent  

was m ade by the pet it ioners herein.  They are husband and wife 

too. 

 

2. These pet it ions are filed seeking for quash of the 

proceedings in C.C.No.344 of 2009 and C.C.No.753 of 2009 on 

the file of XVI I  Addit ional Chief Met ropolitan Magist rate, 

Hyderabad,  which were num bered after taking cognizance on 

the basis of the com plaints filed by the 1st respondent  in the 

above two pet it ions. 

 

3. Before advert ing to the argum ents extended on either 

side, it  would be beneficial to refer to the averm ents in the 

com plaints, which are as follows:  

 

The com plainants are one of the Directors and a 

Shareholder, respect ively, in Tulip Star Hotels Leisure and Health 

Resorts Lim ited, ( for brevity, “TSHLHRL” ) , which is a Public 

Lim ited Com pany. They are aggrieved by the defam atory 

statem ents m ade against  the head of an otherwise stable 

corporate body of the listed group of com panies, which would 
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culm inate in having an adverse impact  in the share value in the 

volat ile share m arket .  The com plainants are as m uch aggrieved 

as the Chairm an of the group of com panies and since it  affects 

the econom ic stake in the com pany vis-à-vis the share m arket . 

The com plainants are one of the Directors and the shareholder 

respect ively of the Com pany;  Dr.Aj it  B.Kerkar is the Chairm an 

and has cont rolling interest  in the Tulip Group of Com panies and 

he is not  only the erstwhile Chairm an of Taj  Group of Hotels but  

he is also responsible for placing Goa on the internat ional 

tourism  m ap way back in the year 1970.  TSLHRL was prom oted 

and incorporated in July, 2002, in order to prom ote 5-Star 

Holiday concepts, in the wake of the exigencies like 9/ 11 

disaster, I ndo-Pak tension, SARS, etc., which had totally 

collapsed the hospitality and leisure business in I ndia, in 

part icular.  TSHLHRL is affiliated with I nterval I nternat ional I nc. 

( I I ) ,  an internat ional t im e share exchange com pany.   

I t  renovated 3 out  of 21 room s on the 1st f loor of Bogm allo 

Beach Resort .  The choice of 3 room s was to provide the 

m em bers of TSHLHRL’s Holiday Club with one studio apartm ent  

and one bed room  apartm ent  and accordingly the com plainant  

spent  at  Bogm allo Beach Resort , over an am ount  of Rs.35 lakhs 

for renovat ing the sam e. Nor the said am ount  of Rs.60 lakhs 

spent  by the com plainant , while renovat ing the room s,   

in addit ion to the am ount  of Rs.22.70 crores already paid to 

Tulip group to Trade Wings Group and an am ount  of Rs.8.30 

crores being the balance am ount  for 50%  equity ownership of 

Bogm allo Beach Resort  has been retained since the Trade Wings 
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Hotels have not  com pleted their part  of the bargain under the 

concluded cont ract .   

A1 is a com pany engaged in the business inter alia of 

running t ravel agencies, m oney changing, cargo, owning hotels, 

restaurants etc.  A1 holds 100%  shares in A2.  A2 is thus 

subsidiary of A1;  A3 is a m ajority share holder of A1 and is also 

a Director of A1 and A2. A3 to A6 are the Directors of A1 and A2.  

A3 and A6 drafted the text  of the defam atory m at ter, definitely 

ingrained with m alice, which was published and circulated widely 

via elect ronic m ail.   A4 and A5 forwarded the sam e to A3,  

who then m ade his correct ions and incorporated the sam e in the 

draft  forwarded by A4 and A5.  A3, A4, A5 and A6 got  together, 

m et  with each other and discussed the text  of the defam atory 

m at ter and approved the final defam atory note to be published 

and circulated via elect ronic m ail,  against  the com plainant .   

They have cont rol over A1 and A2 and its m anagem ent . The m ail 

was circulated am ong persons belonging to the hotel indust ry,  

to the guests visit ing the various hotels and also am ong other 

persons all over I ndia. The said m ail is as under:  

“The Bogm allo Beach Resort  Goa (Bogm allo)  owned by 

Trade Wings Hotels Ltd., (TWHL)  was under the 

m anagem ent  of Mr.Aj it  Kerkar, Chairm an/ Director of Tulip 

Hotel Pvt . Ltd., during the period 2000-2006.  During his 

tenure as Director, Mr.Kerkar through his group com pany 

M/ s.Tulip Star Leisure & Health Resorts Ltd., has 

unauthorisedly sold Tim e shares of Bogm allo, without  

knowledge of TWHL. Mr.Kerkar has also siphoned off the 

revenue generated from  the said sale of Tim e Shares. 

Consequent ly, after having discovered the illegal acts of 

Mr.Kerkar, TWHL vide their Advocate’s let ter dated 27 th 

January 2007 have term inated, effect ive 1st Novem ber 
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2006, all the understandings and arrangem ent  with 

m r.Kerkar and have also init iated cr im inal proceedings in 

the Addit ional Chief Met ropolitan Magist rates Esplanade 

Court , Mum bai being 14/ M of 2007, where process has 

been issued against  Mr.Kerkar and his co-conspirators 

under Sect ions 409, 468, 471, 120B and 34 of the I ndian 

penal Code for Trade Wings Hotels Ltd.”  

 

 The nam e of Dr.Kerkar is direct ly associated with the 

Tulip Group of hotels and any at tem pt  to harm  and prejudice 

Dr.Kerkar’s reputat ion, direct ly affects the job of the 

com plainants, along with all top officers.  Hence, the 

com plainants sought  for taking cognizance of the cases 

against  A1 to A6 for the offences under Sect ions 500 r/ w 499 

110, 34, 120-B of the I ndian Penal code. 

 

4. Assailing the order of cognizance of the XVI I  Addit ional 

Chief Metropolitan Magist rate, Hyderabad, these pet it ions are 

filed on the following grounds:  

I .  The 2nd pet it ioner is the owner of the said resort  at  

Goa. Sudhanshu Purohit , Kanwal Sindhu and 

Shaunat  Paingankar are all accused in 

C.C.No.80/ SW of 2007 on the file of Addit ional 

Chief Met ropolitan Magist rate, 47 th Court  at  

Esplanade, Mum bai.  They have dom inion and 

cont rol over the said Resort .  They, in conspiracy 

with each other and with a com m on intent ion, 

started a t im e share schem e, without  the 

authorisat ion and knowledge of the 2nd pet it ioner 

com pany and thus created false docum ents and 
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com m it ted forgery of valuable securit ies and used 

those forged docum ents as genuine, with the 

intent ion of cheat ing the general public and 

m isappropriat ing revenues from  the 2nd pet it ioner 

com pany.  The 2nd pet it ioner com pany filed 

cr im inal case, in Case No.80/ SW of 2007 against  

Boppana Dwarakanth (1st respondent  in 

Crl.P.No.1949 of 2011)  and five others, for the 

offence under Sect ions 409, 468, 471, 120-B r/ w 

34 I PC.  Against  the order of the learned 

Magist rate, dated 14.08.2008, issuing process to 

the pet it ioners, W.P.No2146 of 2009 was filed in 

the Mum bai High Court .  The sam e was adm it ted 

and stay order was granted for all further 

proceedings in C.C.No.1577 of 2008 on the file of 

XVI I  Addit ional Chief Met ropolitan Magist rate.  

However, on 20.09.2010, the Mum bai High Court  

dism issed the writ  pet it ion, giving liberty to the 

pet it ioners to take recourse to the rem edy before 

the appropriate High Court . Against  the said 

judgm ent , the pet it ioners filed SLP (Crl.)  No.675 

of 2011 and it  was dism issed with an observat ion 

that  no cause of act ion has ar isen within the 

terr itor ial jur isdict ion of the Mum bai High Court . 

The Pet it ioners are hence approaching this court .  

There is absolutely no reference to the 1st 

respondent  in the alleged defam atory e-m ail.  
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Hence, the 1st respondent  is not  an aggrieved 

party. The com plaint  is not  filed by TSLHRL nor is 

it  filed by Dr.Aj it  Kerkar.  To get  over the bar 

under Sect ion 199 Cr.P.C., the 1st respondent  in 

Crl.P.No.1948 of 2011 states that  she is a 

shareholder and the 1st respondent  in 

Crl.P.No.1949 of 2011, falsely claim s to be a 

Director of TSLHRL. The alleged defam atory 

m at ter did not  direct ly or for that  m at ter rem otely, 

concern the com plainant  or the com pany in which 

the 1st  respondent  claim s to be one of the 

Directors and the shareholder respect ively.  

I I .  All the pet it ioners are residing at  the places 

beyond the area in which the learned Magist rate 

exercises jur isdict ion. As such under Sect ion 202 

Cr.P.C., the learned Magist rate has to postpone 

the issue of process, but  the Magist rate failed to 

do so and the sam e would vit iate the proceedings.  

I I I .  The contents of the e-m ail,  on which the 1st 

respondent  in these pet it ions based their 

gr ievance, are not  per se defam atory and in fact  it  

was a record of the proceedings of the case before 

the learned Addit ional Chief Magist rate’s 47 th 

court , Esplanade, Mum bai.   

I V.  The com plaints are m aliciously filed with a view to 

pressurize the pet it ioners to com e for a 

set t lem ent .  Hence, the sam e need to be quashed.  
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5. Heard the counsel for the pet it ioners;  the Public 

Prosecutor appearing for the 2nd respondent ;  and also the 

counsel appearing for the 1st respondent . 

 

6. The content ions of the pet it ioners’ counsel, are m anifold 

and are as follows:  

 The first  content ion is that  there is no proof filed 

by the 1st respondent  in these pet it ions that  they are one of 

the Directors and the Shareholder in the com pany 

respect ively. I n the affidavit  filed by Dwarakanath Boppanna, 

he states that  he was appointed as one of the Directors of the 

com pany i.e., TSLHRSL, on 01.02.2008, by which date the 

alleged defam atory statem ent  was already m ade by the 

pet it ioners com pany and hence, they cannot  be term ed as 

aggrieved persons within the m eaning of Sect ion 199 Cr.P.C;  

Sect ion 199 prevents the court  from  taking cognizance of an 

offence punishable under Sect ion 21 of the I PC, except  upon 

the com plaint  m ade by som e persons aggrieved by the 

offence. I n support  of the said content ion, the counsel relies 

on the ruling of the Apex Court  reported in Su b r am an ian  

Sw am y  v s. Un ion  o f  I n d ia , Min ist r y  o f  Law  an d  o t h er s1, 

wherein at  paragraph 197 the apex court  discussed about  

Sect ion 199 Cr.P.C. and at  paragraph 198 it  explained the 

words, “aggrieved person” .  The whole paragraph is ext racted 

hereunder for bet ter understanding.  

“198. The said provision is cr it icised on the ground 

that  “ som e person aggrieved”  is on a broader spect rum  

                                                 
1
 (2016) 7 SCC 221 
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and that  is why, it  allows all kinds of persons to take 

recourse to defam at ion. As far as the concept  of “ som e 

person aggrieved”  is concerned, we have referred to a 

plethora of decisions in course of our deliberat ions to 

show how this Court  has determ ined the concept  of 

“ som e person aggrieved” .  While dealing with various 

Explanat ions, it  has been clar ified about  definite ident ity 

of the body of persons or collect ion of persons. I n fact ,   

it  can be stated that  the “person aggrieved”  is to be 

determ ined by the courts in each case according to the 

fact  situat ion. I t  will require ascertainm ent  on due 

deliberat ion of the facts. I n John Thom as v. 

k.Jagadeesan2 while dealing with “person aggrieved” ,  

the Court  opined that  the test  is whether the com plainant  

has reason to feel hurt  on account  of publicat ion is a 

m at ter to be determ ined by the court  depending upon the 

facts of each case. I n S.Kushboo v. Kanniam m al3,  while 

dealing with “person aggrieved” , a three- judge Bench has 

opined that  the respondents therein wee not  “person 

aggrieved”  within the m eaning of Sect ion 199(1)  Cr.P.C. 

as there was no specific legal injury caused to any of the 

com plainants since the appellant ’s rem arks were not  

directed at  any individual or readily ident ifiable group of 

people.  The Court  placed reliance on M.S.Jayaraj  v.  

Com m r. Of Excise 4 and G.Narasim han v. 

T.V.Chokkappa5,  and observed that  if a Magist rate were 

to take cognizance of the offence of defam at ion on a 

com plaint  filed by one who is not  an aggrieved person, 

the t r ial and convict ion of an accused in such a case by 

the Magist rate would be void and illegal.  Thus, it  is seen 

that  the words ‘som e person aggrieved’ are determ ined 

by the courts depending upon the facts of the case. 

Therefore, the subm ission that  it  can include any and 

everyone as a “person aggrieved”  is too specious a 

subm ission to be accepted.”  

 

                                                 
2
  (2001) 6 SCC 30 

3
  (2010)5 SCC 600: (2010) 2 SCC (Cri) 1299 

4
  (2000) 7 SCC 552 

5
  (1972) 2 SCC 680:1972 SCC (Cri) 777 
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The above ruling leaves space for the courts to interpret  

the phrase, “person aggrieved,”  based on the facts of the 

given case. Hence, it  has to be tested, on the facts of this 

case, as to whether the alleged defam atory statem ent  

aggrieves the com plainants in a m anner, br inging them  within 

the term  'aggrieved persons'.  

 The argum ent  of the counsel for the 1st respondent  is 

that , even if their  ent ry into the com pany is subsequent  to the 

defam atory statem ent , the defam atory statem ent  hits at  the 

business of the com pany, in which they becam e the Director/   

shareholder and in that  m anner of understanding, the  

1st respondents becom e aggrieved persons.   

The said argum ent  seem s to be sound and appeals to a 

rat ional and logical m ind.  The argum ent  of the pet it ioners’ 

counsel that  there is no proof to say that  the 1st respondents 

are the Director/ shareholder of the com pany, is answered, by 

the 1st respondents’ counsel, by producing the Director 's 

Report  which m ent ions that  the 1st respondent  in CRLP No. 

1949 of 2011 has joined as Addit ional Director with effect  from  

01.02.2008. The sam e is not  refuted by the pet it ioners' 

counsel.  Hence, the status of the 1st respondent  in the above 

m ent ioned pet it ion, as a Director in the com pany, stands 

proved. The status of the 1st respondent  in CRLP No. 1948 of 

2011 is, however, yet  to be proved.  But , however, the 

counsel for the pet it ioners does not  contend that  the record 

pertaining to the status of the 1st respondent  have to be 

produced along with the com plaint . Hence, leaving the 
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conclusion on the said aspect  at  that  juncture, the next  

content ion of the pet it ioners’ counsel can be m et  with. I t  can 

however, based on the m aterial brought  before this court , be 

concluded that , if the alleged defam atory statem ent  would 

am ount  to a defam at ion of the com pany, the 1st respondent  in 

CRMP 1949 of 2011, would be an aggrieved person, though 

the 1st respondent  in CRMP 1948 of 2011 will not  be an 

aggrieved person. 

 

 The second content ion is that  the Magist rate did 

not  apply his m ind while taking cognizance of the case and the 

procedure as contem plated under Sect ion 202 is not  followed 

and hence, the sam e vit iates the com plaint .  Sect ion 202 

specifies that  the issue of process has to be postponed when 

the accused resides at  a place beyond the area in which he 

exercises jur isdict ion.  I n this case, adm it tedly, the pet it ioners 

are residents of an area beyond the jur isdict ion of the 

Magist rate, who took cognizance of the cases.  I n that  regard, 

the counsel relies on the sam e ruling cited above i.e., 

Subram anian Swam y’s case, wherein incidentally it  was 

observed, that  in m at ters of cr im inal defam at ion, heavy 

burden is on the Magist racy to scrut inize the com plaint  from  

all aspects and the Magist rate has also to keep in view the 

language em ployed in Sect ion 202 Cr.P.C., which st ipulates 

about  the residence of the accused at  a place beyond the area 

in which the Magist rate exercises his j ur isdict ion and he m ust  

be sat isfied that  ingredients of Sect ion 499 Cr..P.C. are 
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sat isfied and applicat ion of m ind in the case of com plaint  is 

im perat ive. 

 The ruling of the apex court  reported in Sar ah  Mat h ew  

v s. I n st i t u t e o f  Car d io  Vascu lar  Diseases6 at  paragraph 31 

deals with the m eaning of the words, “ taking cognizance”  and 

it  observed that  Sect ion 202 provides for postponem ent  of 

issue of process. The Magist rate m ay, if he thinks fit ,  and shall 

in a case where the accused is residing at  a place beyond the 

area in which he exercises the jur isdict ion, postpone the issue 

of process against  the accused and  either inquire into the 

case him self or direct  an invest igat ion to be m ade by a police 

officer, for the purpose of deciding whether there is sufficient  

ground for proceeding.   

 The ruling of the apex court  reported in S.R.Su k u m ar  

v . S.Su n aad  Ragh u r am  7 also refers to Sect ions 190 and 200 

I PC and holds that  “Cognizance”  has a reference to the 

applicat ion of judicial m ind by the Magist rate in connect ion 

with the com m ission of offence and not  m erely to a Magist rate 

learning that  som e offence has to be com m it ted. Only upon 

exam inat ion of the com plainant , the Magist rate will proceed to 

apply the judicial m ind whether to take cognizance of the 

offence or not . Under Sect ion 200 Cr.P.C., when the 

com plainant  is exam ined, the Magist rate cannot  be said to 

have ipso facto taken the cognizance, when the Magist rate 

was m erely gathering the m aterial on the basis of which he 

will decide whether a prim a facie case is m ade out  for taking 

                                                 
6
  (2014) 2 SCC 62 

7
  AIR 2015 SC 2757 
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cognizance of the offence or not .  “Cognizance of the offence”  

m eans taking not ice of the accusat ions and applying the 

judicial m ind to the contents of the com plaint  and the m aterial 

filed therewith. 

 The apex court  in Mak su d  Saiy ed  v s. St a t e o f  Gu j ar at  

an d  o t h er s8, also m akes sim ilar observat ions. I t  further 

observes that  sum m oning of an accused in a cr im inal case is a 

serious m at ter;  cr im inal law cannot  be set  into m ot ion as a 

m at ter of course;  the Magist rate has to carefully scrut inize the 

evidence brought  on record and m ay even put  quest ions to 

the com plainant  to elicit  answers to find out  the t ruthfulness 

of the allegat ions:  But  whether non following of the procedure  

would vit iate the ent ire proceedings or whether quashing the 

order issuing sum m ons would suffice, is  a quest ion, left  to be 

answered. 

 I n the cogitated view of this court , the ent ire 

proceedings m ay not  be vit iated. I t  is only a procedural 

irregular ity, which can be corrected. Support  for the above 

view com es from  a sim ilar thought  expressed by the Hon'ble 

High Court  of Kerala in Crl.MC.No.2975 of 2007, between 

V.K.Sr eeKu m ar  v . Ram ak r ish n a,   which opined that  m ere 

non-com pliance with the procedure under Sect ion 202 Cr.P.C. 

would not  ipso facto v it iates the cognizance taken and the 

process issued under sect ion 204 Cr.P.C. So the com plaint  

does not  require to be quashed, m erely due to the above 

deviated procedure, adopted by the cognizance taking court . 

                                                 
8
  (2008) 5 SCC 668 
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 The other content ion is that  the pet it ioners 3 to 6 

are the Directors of pet it ioners 1 and 2-Com pany and they 

cannot  be m ulcted with any cr im inality and they cannot  be 

prosecuted for the offence com m it ted by the com pany, as the 

concept  of vicarious liabilit y of Directors is not  evolved by the 

cr im inal law.   

I n support  of the said content ion, the counsel relies on 

the ruling of the Apex Court  in Maksud Saiyed's case ( referred 

supra) , wherein it  was held that  the penal code does not  

contain any provision for at taching vicarious liabilit y on the 

part  of the Managing Director or the Directors of the Com pany 

when the accused is a Com pany and the Magist rate should 

have exam ined whether the com plaint  m ade the Directors 

personally liable.   

I n the com plaint  on hand, there are specific allegat ions 

m ade against  pet it ioners 3 to 6, that  they are the persons, 

who have drafted the defam atory m aterial. Hence, it  sat isfies 

the requirem ents as laid down by the Apex Court , in the above 

ruling.  The com plainants do not  seek for any punishm ent , 

based on vicarious liabilit y, but  m akes allegat ions against  all 

the pet it ioners, which would prim a facie m ake them  personally 

liable for the alleged offence. 

 

 The last  content ion is that  the alleged defam atory 

statem ent , if perused and understood in a r ight  perspect ive, 

would not  am ount  to defam atory statem ent .  The counsel 

contends that  in order to safeguard their  interests,  
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the 1st respondent  in these pet it ions had to alert  the people 

concerned with the business, not  to deal with Mr.Kerkar.   

He contends that  the allegat ions m ade against  Mr.Kerkar are 

not  baseless and that  there was a cr im inal com plaint  filed 

against  Mr.Kerkar, for the acts which were projected through 

the said defam atory statem ent  in the Addit ional Chief 

Met ropolitan Magist rate 47 th Court , Esplanade, Mum bai.  

The copy of the said com plaint  is also filed before this court . 

The fact  of the filing of the said com plaint  is not  refuted by the 

1st respondents’ counsel and hence can be looked into,  

being perm it ted by the Suprem e Court  wherein it 's ruling 

reported in Raj iv  Th ap ar  an d  o t h er s v s. Mad an  La l  Kap oor 9.    

The Suprem e Court  observed and held as follows:  

“29. The issue being exam ined in the instant  case is the 

jur isdict ion of the High Court  under Sect ion 482 of the Cr.P.C., if it  

chooses to quash the init iat ion of the prosecut ion against  an accused, 

at  the stage of issuing process, or at  the stage of commit tal, or even 

at  the stage of fram ing of charges. These are all stages before the 

com m encem ent  of the actual t r ial. The 1same param eters would 

naturally be available for later stages as well.  The power vested in 

the High Court  under Sect ion 482 of the Cr.P.C., at  the stages 

referred to hereinabove, would have far reaching consequences, 

inasmuch as, it  would negate the prosecut ion’s/ com plainant ’s case 

without  allowing the prosecut ion/ complainant  to lead evidence. Such 

a determ inat ion must  always be rendered with caut ion, care and 

circumspect ion. To invoke its inherent  jur isdict ion under Sect ion -  

482 of Cr.P.C. the High Court  has to be fully sat isfied, that  the 

m aterial produced by the accused is such, that  would lead to the 

conclusion, that  his/ their defence is based on sound, reasonable, and 

indubitable facts;  the material produced is such, as would rule out  

and displace the assert ions contained in the charges levelled against  

the accused;  and the m aterial produced is such, as would clearly  

reject  and overrule the veracity of the allegat ions contained in the 

accusat ions levelled by the prosecut ion/ complainant . I t  should be 

                                                 
9
 2013(3) SCC 330 
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sufficient  to rule out , reject  and discard the accusat ions levelled by 

the prosecut ion/ com plainant , without  the necessity of recording any 

evidence. For this the material relied upon by the defence should not  

have been refuted, or alternat ively, cannot  be just ifiably refuted, 

being material of ster ling and impeccable quality. The material relied 

upon by the accused should be such, as would persuade a reasonable 

person to dism iss and condem n the actual basis of the accusat ions as 

false. I n such a situat ion, the judicial conscience of the High Court  

would persuade it  to exercise its power under Sect ion 482 of the 

Cr.P.C. to quash such cr im inal proceedings, for that  would prevent  

abuse of process of the court , and secure the ends of just ice.  

30. Based on the factors canvassed in the foregoing 

paragraphs, we would delineate the following steps to determ ine the 

veracity of a prayer for quashing, raised by an accused by invoking 

the power vested in the High Court  under Sect ion 482  of the 

Cr.P.C.: -   

( i)  Step one, whether the material relied upon by the accused 

is sound, reasonable, and indubitable, i.e., the mater ial is of sterling 

and impeccable quality?  

( ii)  Step two, whether the m aterial relied upon by the 

accused, would rule out  the assert ions contained in the charges 

levelled against  the accused, i.e., the material is sufficient  to reject  

and overrule the factual assert ions contained in the complaint , i.e., 

the m aterial is such, as would persuade a reasonable person to 

dism iss and condemn the factual basis of the accusat ions as false.  

( iii)  Step three, whether the material relied upon by the 

accused, has not  been refuted by the prosecut ion/ complainant ;  

and/ or the m aterial is such, that  it  cannot  be just ifiably refuted by 

the prosecut ion/ complainant?  

( iv)  Step four, whether proceeding with the t r ial would result  

in an abuse of process of the court , and would not  serve the ends of 

just ice?  

I f the answer to all the steps is in the affirmat ive, judicial 

conscience of the High Court  should persuade it  to quash such 

crim inal -  proceedings, in exercise of power vested in it  under 

Sect ion 482 of the Cr.P.C. Such exercise of power, besides doing 

just ice to the accused, would save precious court  t im e, which would 

otherwise be wasted in holding such a t r ial (as well as, proceedings 

arising therefrom)  specially when, it  is clear that  the same would not  

conclude in the convict ion of the accused.”   

 

 The said com plaint  is filed against  Mr.Aj it  B.Kerkar and 

also the 1st respondent  in Crl.P.No.1949 of 2011, but  he  
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i.e., Boppana Dwarakanath was described as ex-Area General 

Manager of Bogm allo Beach Resort , Goa.   

 

The allegat ions in the said com plaint  are that  A1 is an ex-

Director of the com plainant  com pany and as the Chairm an and 

Director of the Tulip Star Hotels Lim ited & Tulip Star Leisure and 

Health Resorts Lim ited, which is engaged in the business of 

operat ing, m anaging and conduct ing resorts.  A1 is, inter alia,  

engaged in the business of prom ot ing t im e shares.  A1, in act ive 

conspiracy with the other accused, have com m it ted the offence 

in respect  of a t im e shares schem e, unauthorisedly started by 

the accused persons in the said resorts, by m isusing the 

fiduciary faith and responsibilit y reposed in them .  The accused 

persons act ing in connivance with each other have not  accounted 

for and have m isappropriated the ent ire revenue generated from  

the said t im eshare schem e.  I n doing so, they have caused grave 

financial losses to the com plainant  com pany.  On 26.04.2000,  

a Mem orandum  of Understanding (MOU)  was arr ived at  between 

Tulip Hotels Pvt . Ltd., and Dr.Shailendra Mit tal and the 

com plainant  com pany, proposing to set  up a joint  division 

com pany for the express purpose of operat ing the resorts of 

Tulip Hotels Private Lim ited. I t  is also alleged therein that  A1 to 

A6 deliberately and with a m ala fide intent ion kept  the 

com plainant  com pany in dark, about  their  dealings, vis-à-vis the 

said resort  and never let  it  be known to them , that  they were 

generat ing a huge am ount  of unaccounted revenue from  the said 

Resort . 
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The allegat ions being so, the pet it ioners thought  it  fit  to 

m ake all the people concerned, aware about  the sam e, in order 

to preserve their  interest . The counsel argues that  it  is only with 

such intent ion that  the said e-m ails were sent  to the people 

concerned ant  that  it  was not  with an intent ion to injure the 

reputat ion of the R1.  On explanat ion by the counsel, it  is clear 

that  the term  used in the e-m ail, as co-conspirators, would only 

indicate the persons other than Mr.Kherkar, who were arrayed as 

accused in the above said com plaint , against  whom  an offence 

punishable under Sect ion 120-B I PC was also alleged. Hence, 

only for that  reason, they were m ent ioned as co-conspirators 

and it  is not  in order to defam e them .   

 

This court  also is in agreem ent  with the above 

subm issions.  When a person is put  to loss by another person 

and when the m ethod of preserving the interest  of the person, 

who is put  to loss, is by m aking people concerned aware of the 

sam e, there can be no fault  found with the pet it ioners who have 

circulated the em ail to the said people. The im putat ion assum es 

the character of the one under the ninth except ion to sect ion 

499 I PC, which is as follows;  

“ I t  is not  defam at ion to m ake an im putat ion on the 

character of another provided that  the im putat ion be m ade in 

good faith for the protect ion of the interest  of the person m aking 

it ,  or of any other person, or for the public good” . I llust rat ion (a)  

to the ninth except ion would m ake it  m ore clear, where a 

shopkeeper, A, says to B, who m anages his business- - ”sell 

nothing to Z unless he pays you ready m oney, for I  have no 
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opinion of his honesty” . This case is a bet ter instance, since, it  is 

not  the sim ple opinion of the pet it ioners that  prom pted them  to 

circulate the E-m ail, but  it  is their  concrete inform at ion, 

according to them , which led them to file a cr im inal com plaint  

against  the 1st respondent . 

 

7. Hence, in view of the above, this court  opines that  the 

cont inuat ion of proceedings against  the pet it ioners would only be 

an abuse of process of law. 

 

8. With the above observat ions, these Crim inal Pet it ions are 

allowed and the proceedings against  the pet it ioners in 

C.C.No.344 of 2009 and C.C.No.753 of 2009 on the file of XVI I  

Addit ional Chief Met ropolitan Magist rate, Hyderabad, 

respect ively, are hereby quashed. 

 

As a sequel, the m iscellaneous applicat ions, if any, shall 

stand closed. There shall be no order as to costs.  

  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

January  22, 2018 

 

Note:  

LR Copy to be m arked. 

{ B/ o}  
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