
  THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.2186 of 2018 
 
ORDER: 
 
 This Civil Revision pet it ion, under Art icle 227 of the Const itut ion of  

India, is f iled by the pet it ioner/ plaint if f  being aggrieved of the order, dated 

05.03.2018, passed in I.A.no.1637 of 2017 in O.S.no.61 of 2012 on the f ile of 

Senior Civil Court , Markapur, Prakasam Dist rict .  

 
2.  I have heard the submissions of Sri B.S.Reddy,  learned counsel appearing 

for the pet it ioner/ plaint if f ;  and of Sri Venkat eswarlu Varanasi ,  learned counsel 

appearing for the respondents/ defendants.  I have perused the material record. 

 
3. The int roductory facts are as under: 

 The plaint if f  brought  the suit  against  the defendants/ respondents herein 

for part it ion, mesne prof its and costs.  During the course of evidence of DW1, a 

cert if ied copy of unregistered part it ion deed, dated 17.02.2007, which was 

f iled along with the aff idavit  in lieu of examinat ion-in-chief of the said witness, 

was tendered for being marked and was marked as exhibit  B1.  However, cross-

examinat ion of the said witness by the learned counsel for the plaint if f  was 

deferred at  request .  Later, the plaint if f  f iled the instant  applicat ion for       

de-exhibit ing the said document  marked as exhibit  B1.  The said pet it ion was 

resisted by the 1st  defendant / DW1 by f il ing a counter.  By a docket  order, 

which is impugned in this revision, the t rial Court  dismissed the pet it ion of the 

plaint if f .   Hence, the plaint if f  is before this Court . 

 
4.  The case of the plaint if f  and the submissions made on his behalf ,  in 

brief, are as follows:  “ The 1st defendant  f iled an applicat ion to receive on f ile 

the cert if ied copy of the unregistered part it ion deed, dated 17.02.2007, (‘ CC of 

unregistered part it ion deed’ ).  Not ice on that  applicat ion is served upon the 

counsel for the plaint if f .   He made an endorsement  request ing t ime for f il ing 

counter.  Counsel for the 1st defendant  suggested that  obj ect ion regarding 
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admissibilit y of the CC of unregistered part it ion deed can be raised at  the t ime 

of it s admission into evidence.  Counsel for the plaint if f ,  then, endorsed ‘ No 

obj ect ion for allowing the applicat ion, but , not  to admit  the document ’ .    

Thinking that  the mat ter will be adj ourned to some other day for marking of  

the document , counsel for the plaint if f  left  the Court  Hall.   Unfortunately, in 

the absence of the counsel for the plaint if f ,  the mat ter was taken up and CC of 

the unregistered part it ion deed was marked as exhibit  B1; and, the mat ter was 

adj ourned for cross-examinat ion of DW1.  Thus, there was no opportunity for 

the plaint if f  for obj ect ing to the marking of the said document  at  the t ime 

when it  was exhibited.  The marking given does not  amount  to admission in 

evidence.  The plaint if f  has a right  to quest ion the admissibil it y of the said 

document  at  any stage of the suit ,  in view of the decision of this Court  in 

G.Sudhakara Reddy v. M.Pul laiah [reported in 2015(3) ALT 575]; and, a 

decision of the Supreme Court  in RVE Venkat achala Gounder  v. Arulmigu 

Visweswara Swamy [2006(3) ALT 66].  Further, Order 13 Rule 3 of the Code of 

Civil Procedure, 1908, (‘ Code’  for short ),  which deals with rej ect ion of 

irrelevant  or inadmissible documents says that  ‘ the Court  may at  any stage of 

the suit  rej ect  any document , which it  considers irrelevant  or otherwise 

inadmissible, after recording the grounds of such rej ect ion.’   In the decision in 

Sr inivasa Bui lders, Hyderabad v. A.Janga Reddy [2016(2) ALT 321], this 

Court  held that  it  is the duty of the Court  of Law to exclude all irrelevant  or 

inadmissible evidence even if  no obj ect ion is taken by the opposite side.  The 

same view was also expressed by this Court  in the decision in Syed Yousuf  Al i  

v. Mohd. Yousuf  [2016 (3) ALD 235]; and, in the decision in A.P.Laly v. 

Gurram Rama Rao [2017 (6) ALD 300].  In the above decision, this Court  

reviewed the ent ire case law on the point  and held that  the Court  has power to 

rej ect  a document  at  any t ime.  Therefore, inspite of prohibit ion contained in 

Sect ion 36 of the Indian Stamp Act , the t rial Court  has power to exclude exhibit  

B1 from the evidence as the original of  it  is not  properly stamped and is not  
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registered and is inadmissible in evidence even for collateral purpose.  So, it  is 

in the interests of j ust ice to exclude the CC of unregistered part it ion deed from 

evidence after de-exhibit ing it ,  as it  is not  properly stamped and registered.”  

 
5.  The case of the 1st defendant  as stated in the Counter and as per the 

submissions made on his behalf ,  in brief, are as follows: - ‘ The averments in 

the aff idavit  of the plaint if f  are all false.  The same are denied.  Before f il ing 

into Court , not ice on the applicat ion to receive the document  was served upon 

the counsel for the plaint if f .   Later, plaint if f  did not  f ile any counter.  The 

right  of plaint if f  to cross-examine DW1 was forfeited, on 20.10.2017, but , not  

on 17.10.2017, as stated by the plaint if f .   The pet it ion is not  maintainable.  

Hence, the pet it ion may be dismissed.’  

 
6.  I have given earnest  considerat ion to the facts & submissions.  

 
7.  The document  in quest ion which was marked as exhibit  B1 is a cert if ied 

copy of an unregistered part it ion deed.  It  is undisputed that  on the applicat ion 

f iled by the defendant  for receiving the said document , the counsel for the 

plaint if f  endorsed an obj ect ion that  it  may not  be admit ted as it  is inadmissible 

in evidence.  However, that  applicat ion was allowed.  Afterwards, the aff idavit  

in l ieu of examinat ion-in-chief of  DW1 was f iled and the said CC of unregistered 

part it ion deed was tendered for marking through DW1.  The Court  noted in the 

examinat ion-in-chief of DW1 as follows:  

‘ DW1 (S.Y.Vara Prasad Reddy) is present  and sworn for cont inuat ion of chief 

examinat ion. 

I have f i led my aff idavit .   I know the contents.  I have f i led the following 

documents. 

Ex.B1 is Cert if ied copy of registered part it ion deed, dated: 17-02-2017. 

Cross Examinat ion by Smt . A.U.S: At  request  deferred.’  

 

Admit tedly, the document  exhibited is not  the original document .  It  is a 

cert if ied copy.  However, in the deposit ion, the t rial Court  noted that  exhibit  

B1 is cert if ied copy of registered part it ion deed, though, infact , it  is the CC of 
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the unregistered part it ion deed.  The said document  was marked in the 

absence of the counsel for the plaint if f  is one of the content ions of the 

plaint if f .   As could be seen from the counter of the 1st defendant , except  

stat ing that  a counter is not  f iled in the applicat ion f iled for receiving the 

documents and that  the right  to cross-examine DW1 was forfeited, no other 

averments were made in the counter and the content ions of the plaint if f ,  

which are stated in the aff idavit  f iled in support  of the applicat ion are j ust  

baldly denied by stat ing that  the said content ions are far from t ruth.  Before 

this Court ,  it  is not  disputed that  an obj ect ion on the ground of admissibilit y 

was raised for marking the document .  The t rial Court  obviously did not  

examine the twin quest ions viz.,  (i) ‘ whether the original unregistered part it ion 

deed was engrossed on stamps of required value’ ; and, (ii) ‘ whether CC of such 

unregistered part it ion deed can be admit ted in evidence.’   Further, the t rial 

Court  wrongly noted in the deposit ion of DW1 that  it  is CC of registered 

part it ion deed.  When the plaint if f  sought  for de-exhibit ing the CC of 

unregistered part it ion deed on the grounds that  the original deed is not  

properly stamped and it  is unregistered, the t rial Court , in the impugned order 

noted verbat im as follows:  

‘ The plaint if f  side evidence completed and now coming for cross-

examinat ion of DW2 at  this stage the pet it ioner/plaint if f  come 

forward with this pet it ion.   The chief aff idavit  of DW1 f iled on 

13.10.2017 and Ex.B1 was marked and posted for cross-examinat ion 

of DW1 call on 20.10.2017.  The pet it ioner not  cross-examined the 

DW1.   The document  Ex.B1 is unregistered one it  was marked in 

O.S.386/16 on the f i le of Junior Civil Judge Court ,  Giddalur.  The 

respondent  obtained cert if ied copy, i.e.,  unregistered part it ion deed 

17.02.2007 and the pet it ioner has not  explained in his pet it ion how 

the said Ex.B1 cannot  be marked.  In a decision in 2015(4) ALT page 

No.463 wherein it  is held that  “ unregistered part it ion deed can be 

received and marked in evidence in such a case Court  must  make an 

endorsement  there as to having received it  only as evidence for 

collateral purpose under the proviso to Sect ion 49 of Act .  

Admit tedly, in this case also the respondent  f i led Ex.B1 unregistered 

one it  is only for collateral purpose and it  cannot  be De-exhibited 
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and said decision certainly applies to this case and this point  is 

answered against  the pet it ioner. ’    

 
The t rial Court  did not  at  all consider as to whether the CC of unregistered 

part it ion deed can be received in evidence and can be permit ted to be 

exhibited without  a foundat ion being laid for admit t ing secondary evidence.  

Be that  as it  may.  Though the plaint if f  raised an obj ect ion that  the original 

unregistered part it ion deed is not  properly stamped, the t rial Court  did not  

consider the said aspect ; viz.,  ‘ whether the original unregistered part it ion 

deed, which was engrossed on stamp papers of a total value of Rs.190/ -, was 

properly stamped?’ .  The t rial Court  before permit t ing to exhibit  the document  

in fact  did not  record a f inding that  the original deed is duly stamped and that ,  

therefore, it s cert if ied copy can be permit ted to be exhibited for collateral 

purpose. 

8.  Now it  is apt  to refer to the relevant  provisions of the Indian Stamp Act : 

Sect ion 35 of the Indian Stamp Act  reads as under: 

 35. Inst ruments not  duly stamped inadmissible in evidence, etc.— 

 No inst rument  chargeable with duty shall be admit ted in 

evidence for any purpose by any person having by law or consent  of 

part ies authority to receive evidence, or shall be acted upon, 

registered or authent icated by any such person or by any public 

off icer, unless such inst rument  is duly stamped: 

 Provided that : 

(a) any such inst rument  shall be admit ted in evidence on 

payment  of the duty with which the same is chargeable or, in the 

case of an inst rument  insuff icient ly stamped, of the amount  required 

to make up such duty, together with a penalty of f if teen rupees or, 

when ten t imes the amount  of the proper duty or def icient  port ion 

thereof exceeds f if teen rupees of a sum equal to ten t ime such duty 

or port ion; 

(b) Where any person from whom a stamped receipt  could have 

been demanded, has given an unstamped receipt  and such receipt , if  

stamped, would be admissible in evidence against  him then such 

receipt  shall be admit ted in evidence against  him, on payment  of a 

penalty of three rupees by the person tendering it ;  
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(c) Where a cont ract  or agreement  of any kind is effected by 

correspondence consist ing of two or more let ters and any one of the 

let ters bears the proper stamp, the cont ract  or agreement  shall be 

deemed to be duly stamped; 

(d) Nothing herein contained shall prevent  the admission of any 

inst rument  in evidence in any proceeding in a Criminal Court , other 

than a proceeding under Chapter XII or Chapter XXXVI of the Code of  

Criminal Procedure, 1898; (Now Chapters IX and X D of Cr.P.C.1973] ; 

(e) Nothing herein contained shall prevent  the admission of any 

inst rument  in any Court  when such inst rument  has been executed by 

or on behalf  of the government  or where it  bears the cert if icate of  

the Collector as provided by Sect ion 312 or any other provision of 

this Act . 

 

As per Sect ion 36 of the Indian Stamp Act , where an inst rument  has been 

admit ted in evidence, such admission shall not , except  as provided in Sect ion 

61, be called in quest ion at  any stage of the same suit  or proceeding on the 

ground that  the inst rument  has not  been duly stamped.   

Sect ion 61 of the said Act  reads as under: 

61. Revision of certain decisions of Courts regarding the suff iciency 

of stamps – (1) When any Court  in the exercise of it s civil or 

revenue j ur isdict ion or any Criminal Court  in any proceeding, 

under Chapter XII or Chapter XXXVI of the Code of Criminal 

Procedure, 1898, makes any order admit t ing any inst rument  in 

evidence as duly stamped or as not  requir ing a stamp, or upon 

payment  of duty and a penalty under Sect ion 35, the Court  to 

which appeals lie from, or references are made by, such f irst -

ment ioned Court  may, of it s own mot ion, or on the applicat ion of 

the Collector, take such order into considerat ion. 

 (2) If  such Court , after such considerat ion, is of opinion that  

such inst rument  should not  have been admit ted in evidence 

without  the payment  of duty and penalty under Sect ion 35 or 

without  the payment  of a higher duty and penalty than those paid, 

it  may record a declarat ion to that  effect , and determine the 

amount  of duty with which such inst rument  is chargeable and may 

require any person in whose possession or power such inst rument  

then is, to produce the same, and may impound the same when 

produced. 

 (3) When any declarat ion has been recorded under sub-

sec.(2), the Court  recording the same shall send a copy thereof to 
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the Collector, and where the inst rument  to which it  relates has 

been impounded or is otherwise in the possession of such Court ,  

shall also send him such inst rument . 

 (4) The Collector may thereupon, notwithstanding 

anything contained in the order admit t ing such inst rument  in 

evidence, or in any cert if icate granted under Sect ion 42, or in 

Sect ion 43, prosecute any person for any offence against  the Stamp 

Law which the Collector considers him to have commit ted in 

respect  of such inst rument : 

 Provided that : 

(a) no such prosecut ion shall be inst ituted where the amount  

(including duty and penalty) which, according to the determinat ion 

of such Court ,  was payable in respect  of the inst rument  under 

Sect ion 35, is paid to the Collector, unless he thinks that  the 

offence was commit ted with an intent ion of evading payment  of 

the property duty; 

(b) except  for the purposes of such prosecut ion, no declarat ion 

made under this sect ion shall affect  the validity of any order 

admit t ing any inst rument  in evidence, or of any cert if icate granted 

under Sect ion 42.”  

 

  A reading of the provisions of law makes it  manifest  that  no inst rument  

chargeable with duty shall be admit ted in evidence for any purpose by any 

person having the authority to receive evidence or shall be acted upon.  

Therefore, before admit t ing in evidence, the CC of unregistered part it ion 

deed, the t rial Court  is obligated under law to examine whether it s original is 

properly/ duly stamped.  Thus, when an original document  is tendered in 

evidence for being marked, whether an obj ect ion is raised or not , it  is the duty 

of the Court  to examine as to whether such document  is chargeable with duty 

and f ind out  whether it  is properly stamped, if  it  is chargeable with duty.  The 

CC of unregistered part it ion deed shows that  the original of it  was engrossed on 

stamp papers worth Rs.190/ -.  The t rial Court  before marking the document  as 

exhibit  B1 has not  passed an order or has not  recorded a f inding with regard to 

the admissibilit y of the document  after considering the aspect  as to whether 

the original of it  is duly stamped or not .    
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9.  In this factual background, it  is necessary to f irst  refer to the rat io in the 

decision in Ram Rat tan (dead) by L.Rs. v. Baj rang Lal and others1,  wherein 

the Supreme Court  held as under: 

 
“ . . .The court ,  and of necessity it  would be t rial Court  before 
which the obj ect ion is taken about  admissibilit y of document  on 
the ground that  it  is not  duly stamped, has to j udicially 
determine the mat ter as soon as the document  is tendered in 
evidence and before it  is marked as an exhibit  in the case .. .”  

 

9.1 In Bipin Shant i lal  Panchal vs. St at e Of  Guj arat  And Anot her 2  wherein 

the Supreme Court , on the aspect  of the obj ect ions generally raised before the 

t rial Courts, had laid down the following new procedure:  

“ Whenever an obj ect ion is raised during evidence taking stage 

regarding the admissibilit y of any material or item of oral evidence 

the t r ial court  can make a note of such obj ect ion and mark the 

obj ected document  tentat ively as an exhibit  in the case (or record 

the obj ected part  of the oral evidence) subj ect  to such obj ect ions to 

be decided at  the last  stage in the f inal j udgment . If  the court  f inds 

at  the f inal stage that  the obj ect ion so raised is sustainable the j udge 

or magist rate can keep such evidence excluded from considerat ion. 

In our view there is no il legalit y in adopt ing such a course. (However, 

we make it  clear that  if  the obj ect ion relates to def iciency of stamp 

duty of a document  the court  has to decide the obj ect ion before 

proceeding further. For all other obj ect ions the procedure suggested 

above can be followed.) The above procedure, if  followed, will have 

two advantages. First  is that  the t ime in the t r ial court ,  during 

evidence taking stage, would not  be wasted on account  of raising 

such obj ect ions and the court  can cont inue to examine the 

witnesses. The witnesses need not  wait  for long hours, if  not  days. 

Second is that  the superior court , when the same obj ect ion is re-

canvassed and reconsidered in appeal or revision against  the f inal 

j udgment  of the t r ial court ,  can determine the correctness of the 

view taken by the t r ial court  regarding that  obj ect ion, without  

bothering to remit  the case to the t r ial court  again for fresh disposal. 

We may also point  out  that  this measure would not  cause any 

prej udice to the part ies to the li t igat ion and would not  add to their  

misery or expenses. We, therefore, make the above as a procedure 

to be followed by the t r ial courts whenever an obj ect ion is raised 

                                                 
1 (1978) 3 SCC 236 
2
 AIR 2001 SC 1158 
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regarding the admissibilit y of any material or any item of oral 

evidence.”   

This decision rendered by a Bench of  three Hon’ ble Judges of the Supreme 

Court  also makes it  clear that  if  the obj ect ion relates to deficiency of stamp 

duty of a document  the Court  has to decide the obj ect ion before proceeding 

further.  The t rial Court  failed to do so in the instant  case. Further, the 

marking of the CC of unregistered part it ion deed as exhibit  B1 by not ing in the 

deposit ion of DW1 that  it  is a registered document  also indicates that  the t rial 

Court  did not  apply it s mind before the document  is admit ted in evidence.  

9.2 In the decision in Javer Chand v. Pukhraj  Surana3 a Bench of four 

Hon’ ble Judges of the Supreme Court  held as follows: 

"That  sect ion is categorical in it s terms that  when a document  has 

once been admit ted in evidence, such admission cannot  be called in 

quest ion at  any stage of the suit  or the proceeding on the ground 

that  the inst rument  had not  been duly stamped. The only except ion 

recognized by the sect ion is the class of cases contemplated by S. 61 

which is not  material to the present  cont roversy. Sect ion 36 does not  

admit  of other except ions. Where a quest ion as to the admissibilit y 

of a document  is raised on the ground that  it  has not  been stamped, 

or has not  been properly stamped it  has to be decided then and 

there when the document  is tendered in evidence. Once the Court  

r ight ly or wrongly, decides to admit  the document  in evidence so far 

as the part ies are concerned the mat ter is closed. Sect ion 35 is in 

the nature of a penal provision and has far-reaching ef fects. Part ies 

to a lit igat ion, where such a cont roversy is raised, have to be 

circumspect  and the party challenging the admissibilit y of the 

document  has to be alert  to see that  the document  is not  admit ted in 

evidence by the Court . The Court  has to j udicially determine the 

mat ter as soon as the document  is tendered in evidence and before 

it  is marked as an exhibit  in the case. The record in this case 

discloses the fact  that  the hundis were marked as Exs. P 1 and P2 

and bore the endorsement  'admit ted in evidence' under the 

signature of the Court . It  is not , therefore, one of those cases where 

a document  has been inadvertent ly admit ted, without  the Court  

applying its mind to the quest ion of it s admissibilit y. Once a 

                                                 
3 1961 AIR 1655 
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document  has been marked as an exhibit  in the case and the t r ial has 

proceeded all along on the foot ing that  the document  was an exhibit  

in the case and has been used by the part ies in examinat ion and 

cross-examinat ion of their  witnesses, S. 36 of the Stamp Act  comes 

into operat ion. Once a document  has been admit ted in evidence, as 

aforesaid, it  is not  open either to the Trial Court  it self  or to a Court  

of appeal or revision to go behind that  order. Such an order is not  

one of those j udicial orders which are liable to be reviewed or 

revised by the same Court  or a Court  of superior j ur isdict ion." 

 
10. The case on hand is clearly one of those cases where the Court  

inadvertent ly and without  applicat ion of mind admit ted the document  in 

quest ion in evidence by mistaking the original of it  to be a registered part it ion 

deed while in-fact  it  is an unregistered deed.  Though the t rial Court  has to 

j udicially determine the mat ter as soon as the document  is tendered in 

evidence and before it  is marked as an exhibit  in the case, the t rial Court  failed 

to do so in the case on hand.  It  is to be next  noted that  the t rial Court  in the 

impugned order held as under:  “ In a decision in 2015(4) ALT page No.463 

wherein it  is held that  “ unregistered part it ion deed can be received and 

marked in evidence in such a case Court  must  make an endorsement  there 

as to having received it  only as evidence for collateral purpose under the 

proviso to Sect ion 49 of Act .  Admit tedly, in this case also the respondent  

f i led Ex.B1 unregistered one it  is only for collateral purpose and it  cannot  

be De-exhibited and said decision certainly applies to this case and this 

point  is answered against  the pet it ioner. ’   However, the law is well set t led 

that  even an original document , which is chargeable with duty; but , not  

properly stamped, also cannot  be admit ted in evidence even for collateral 

purpose.   

 

11.  In this backdrop, it  is necessary to refer to Sect ion 49 of the Indian 

Regist rat ion Act , which reads as follows:- 

49. Effect  of non-regist rat ion of documents required to be 
registered.—No document  required by sect ion 17 1[or by any 
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provision of the Transfer of Property Act , 1882 (4 of 1882)] , to be 
registered shall— 
(a) affect  any immovable property comprised therein, or 
(b) confer any power to adopt , or 
(c) be received as evidence of any t ransact ion affect ing such 
property or conferr ing such power, unless it  has been registered:  

[Provided that  an unregistered document  affect ing immovable 
property and required by this Act  or the Transfer of Property Act , 
1882 (4 of 1882), to be registered may be received as evidence of 
a cont ract  in a suit  for specif ic performance under Chapter II of 
the Specif ic Relief Act , 1877 (3 of 1877) or as evidence of any 
collateral t ransact ion not  required to be effected by registered 
inst rument .]   

 

As per the said provision, there is no prohibit ion to receive an unregistered 

document  in evidence for collateral purpose. But , as right ly contended by the 

learned counsel appearing for the plaint if f ,  even when an original document  is 

tendered for being marked for collateral purpose, it  should be duly stamped or 

duty & penalty, if  any, payable shall be paid and collected before according 

permission for admit t ing in evidence for collateral purpose. Unless the 

document  is duly stamped or stamp duty & penalty are paid, an unregistered 

document  cannot  be admit ted in evidence even for collateral purpose.   

12. In the decision in the case of Avinash Kumar  Chauhan v. Vi j ay Kr ishna 

Mishra4,  the Supreme Court  referred to the following rat io in the decision in 

the case of T. Bhaskar  Rao vs. T. Gabr iel  and ot her 5.   

“ It  is now well set t led that  there is no prohibit ion under sect ion 49 

of the Regist rat ion Act , to receive an unregistered document  in 

evidence for collateral purpose. But  the document  so tendered 

should be duly stamped or should comply with the requirements of 

sect ion 35 of the Stamp Act , if  not  stamped, as a document  cannot  

be received in evidence even for collateral purpose unless it  is duly 

stamped or duty and penalty are paid under sect ion 35 of the 

Stamp Act .”   

 
The t rial Court , in the case on hand did not  examine whether the original 

unregistered part it ion deed is properly stamped, but  held that  CC of it  can be 

admit ted for collateral purpose.  In the event  the t rial Court  were to f ind that  

the original is not  properly stamped the quest ion of admit t ing the copy of the 

                                                 
4 2009 (1) ALD 109 (SC) 
5 AIR 1981 AP 175 
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same would not  arise as the quest ion whether or not  stamp duty can be 

collected on a copy of a document  is no longer res int egra.   In Jupudi  Kesava 

Rao v. Pulavar t hi  Venkat a Subbarao6,  the Supreme Court  emphat ically held 

that  stamp duty cannot  be collected on a copy of document , if  the original was 

not  subj ected to stamp duty at  all.    The rat io in this cited decision is as 

follows: 

 
"The f irst  l imb of Sect ion 35 clearly shuts out  from evidence any 

inst rument  chargeable with duty unless it  is duly stamped. The 

second limb of it  which relates to act ing upon the inst rument  will 

obviously shut  out  any secondary evidence of such inst rument , for 

allowing such evidence to be let  in when the or iginal admit tedly 

chargeable with duty was not  stamped or insuff icient ly stamped, 

would be tantamount  to the document  being acted upon by the 

person having by law or authority to receive evidence. Proviso (a) is 

only applicable when the or iginal inst rument  is actually before the 

Court  of law and the deficiency in stamp with penalty is paid by the 

party seeking to rely upon the document . Clearly secondary evidence 

either by way of oral evidence of the contents of the unstamped 

document  or the copy of it  covered by Sect ion 63 of the Indian 

Evidence Act  would not  fulf i l the requirements of the proviso which 

enj oins upon the authority to receive nothing in evidence except  the 

inst rument  it self .  Sect ion 35 is not  concerned with any copy of an 

inst rument  and a party can only be allowed to rely on a document  

which is an inst rument  for the purpose of Sect ion 35.  'Inst rument ' is 

def ined in Sect ion 2(14) as including every document  by which any 

r ight  or liabilit y is, or purports to be created, t ransferred, limited, 

extended, ext inguished or recorded. There is no scope for inclusion 

of a copy of a document  as an inst rument  for the purpose of the 

Stamp Act . 

 

If  Sect ion 35 only deals with or iginal inst ruments and not  copies, 

Sect ion 36 cannot  be so interpreted as to allow secondary evidence 

of an inst rument  to have it s benefit .  The words 'an inst rument ' in 

Sect ion 36 must  have the same meaning as that  in Sect ion 35. The 

Legislature only relented from the st r ict  provisions of Sect ion 35 in 

cases where the or iginal inst rument  was admit ted in evidence 

without  obj ect ion at  the init ial stage of a suit  or proceeding." 

                                                 
6 AIR 1971 SC 1070 
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In the above decision, the Supreme Court  held thus: 

 “ Sect ion 36 only li f ted that  bar in the case of an or iginal 

unstamped or insuff icient ly stamped document  to which no 

except ion as to admissibilit y was taken at  the f irst  stage. It  

did not  create any exempt ion in the case of secondary 

evidence which a copy would undoubtedly be. In the case 

before the Judicial Commit tee the copy was one other than 

the f inal draft  of the or iginal document  which had been lost  

through no fault  on the part  of the person intending to prove 

it  and yet  it  was held that  the Stamp Act  ruled out  it s 

admissibilit y in evidence.”  

 

The Supreme Court  also held as follows: 

For the same reason we must  hold that  the dictum in 

Satyavat i v. Pallayya [AIR 1937 Mad 431 at  p. 432]  that  

‘ Sect ion 36 will also apply when secondary evidence of an 

inst rument  not  duly stamped had been wrongly admit ted’  is 

not  good law.’  

 
Be it  noted that  in the above said decision, the Supreme Court  quoted and 

approved the j udgment  of  the Privy Council in Raj a of  Bobbi l i  v. Inugant i  

China Si t aramaswami Garu7.   The same principle was followed by this Court  in 

Akkam Laxmi v. Thosha Bhoomaiah8.   Thus, the law is well set t led that  stamp 

duty and penalty, if  any, payable are collectable only on the original 

document , i.e.,  primary evidence but  not  on a copy of the document , i.e.,  

secondary evidence.  Therefore, the observat ion of the Court  below in the 

impugned order that  the document  can be admit ted for collateral purpose is 

unsustainable as the t rial Court  did not  advert  to and examine the aspect  as to 

whether the original unregistered part it ion deed in quest ion is duly stamped or 

not .   

                                                 
7 (1900) ILR 23 Madras 49 
8 2002 (4) ALD 808  
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13. In R.V.E. Venkat achala Gounder  vs.  Arulmigu Viswesaraswami and 

V.P. Temple and Anr .9,  the Supreme Court  having referred to an earlier 

decision cited held as follows:   

 
“ The learned counsel for the defendant -respondent  has relied on 

‘ The Roman Catholic Mission v. The State of Madras and Another 

[AIR 1966 SC 1457]  in support  of his submission that  a document  

not  admissible in evidence, though-brought  on record, has to be 

excluded from considerat ion. We do not  have any dispute with 

the proposit ion of law so laid down in the above said case. 

However, the present  one is a case which calls for the correct  

posit ion of law being made precise. Ordinari ly an obj ect ion to the 

admissibilit y of evidence should be taken when it  is tendered and 

not  subsequent ly. The obj ect ions as to admissibilit y of documents 

in evidence may be classif ied into two classes:- (i) an obj ect ion 

that  the document  which is sought  to be proved is it self  

inadmissible in evidence; and (ii) where the obj ect ion does not  

dispute the admissibilit y of the document  in evidence but  is 

directed towards the mode of proof alleging the same to be 

irregular or insuff icient . In the f irst  case, merely because a 

document  has been marked as 'an exhibit ',  an obj ect ion as to it s 

admissibilit y is not  excluded and is available to be raised even at  

a later stage or even in appeal or revision. In the lat ter case, the 

obj ect ion should be taken before the evidence is tendered and 

once the document  has been admit ted in evidence and marked as 

an exhibit ,  the obj ect ion that  it  should not  have been admit ted in 

evidence or that  the mode adopted for proving the document  is 

irregular cannot  be allowed to be raised at  any stage subsequent  

to the marking of the document  as an exhibit .  The later 

proposit ion is a rule of fair  play. The crucial test  is whether an 

obj ect ion, if  taken at  the appropriate point  of t ime, would have 

enabled the party tendering the evidence to cure the defect  and 

resort  to such mode of proof as would be regular. The omission to 

obj ect  becomes fatal because by his failure the party ent it led to 

obj ect  allows the party tendering the evidence to act  on an 

assumpt ion that  the opposite party is not  ser ious about  the mode 

of proof. On the other hand, a prompt  obj ect ion does not  

prej udice the party tendering the evidence, for two reasons; 

f irst ly, it  enables the Court  to apply it s mind and pronounce its 

decision on the quest ion of admissibilit y then and there; and 

                                                 
9 AIR 2003 SC 4548 
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secondly, in the event  of f inding of the Court  on the mode of 

proof sought  to be adopted going against  the party tendering the 

evidence, the opportunity of seeking indulgence of the Court  for 

permit t ing a regular mode or method of proof and thereby 

removing the obj ect ion raised by the opposite party, is available 

to the party leading the evidence. Such pract ice and procedure is 

fair  to both the part ies. Out  of the two types of obj ect ions, 

referred to hereinabove, in the later case, failure to raise a 

prompt  and t imely obj ect ion amounts to waiver of the necessity 

for insist ing on formal proof of a document , the document  it self  

which is sought  to be proved being admissible in evidence. In the 

f irst  case, acquiescence would be no bar to raising the obj ect ion 

in superior Court .”   

 
14.  In the case on hand, the obj ect ion is not  only with regard to the mere 

suff iciency or otherwise of the stamp duty payable on the original part it ion 

deed but , also with regard to non-regist rat ion of the original part it ion deed. 

The law is well set t led that  there is no bar under law to consider at  any stage 

of the mat ter, an obj ect ion which is raised with regard to the admissibilit y of 

an unregistered document , which is compulsorily registerable, even though 

such document  is marked as an exhibit ,  more part icularly, when such marking 

is given inadvertent ly and without  applicat ion of mind.  Indeed, in a recent  

decision in Uma Pandey and Another v. Munna Pandey and others10 the 

Supreme Court  held that  quest ion relat ing to admissibilit y of an unregistered 

part it ion deed relied upon by the defendants is a substant ial quest ion of law 

and can be permit ted to be raised even in a second appeal.  Further, as already 

noted the law is well set t led that  Sect ion 35 only deals with original 

inst ruments and not  copies and that  Sect ion 36 cannot  be so interpreted as to 

allow secondary evidence of an inst rument  to have its benefit .  The words 'an 

inst rument ' in Sect ion 36 must  have the same meaning as that  in Sect ion 35. 

The Legislature only relented from the st rict  provisions of Sect ion 35 in cases 

where the original inst rument  was admit ted in evidence without  obj ect ion at  

the init ial stage of a suit  or proceeding.  Therefore, the document  in quest ion 

                                                 
10 (2018) 5 Supreme Court Cases 376 
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now being a cert if ied copy and not  an original the benefit  cannot  be extended 

to it  in any view of the mat ter. 

15. In the facts & circumstances and in view of the precedent ial guidance, 

this Court  is of the well considered view that  the Court  below was in error in 

marking the document , viz.,  CC of unregistered part it ion deed as exhibit  B1 

without  applicat ion of mind and without  f irst  deciding the obj ect ion raised as 

ordained in the decision of the Supreme Court  in Bipin Shant ilal Panchal ’ s case 

(supra) and in further refusing to accede to the request  of the plaint if f  to de-

exhibit  the document  or exclude/ eschew it  from evidence for deciding its 

admissibilit y or otherwise after advert ing to the aspects viz.,  whether it ’ s 

original was duly stamped/ charged with duty and whether it  can be admit ted in 

evidence for collateral purpose in the light  of the rat ios in the precedents 

adverted to supra.  For the foregoing reasons, this Court  f inds that  the order is 

unsustainable and is l iable to be set  aside. 

16.  In the result ,  the Civil Revision Pet it ion is allowed and the order 

impugned is set  aside. As a sequel, the interlocutory applicat ion in I.A.no.1637 

of 2017 is allowed and the cert if ied copy of unregistered part it ion deed marked 

as exhibit  B1 shall stand eschewed from evidence and the marking given to it  

shall stand cancelled.  However, the t rial Court  shall after affording an 

opportunity of hearing to both sides, decide its admissibilit y after considering 

the relevant  aspects as to it s admissibilit y as per the set t led law and procedure 

and then proceed further in the mat ter in accordance with law. No costs. 

 Pending miscellaneous pet it ions, if  any, shall stand closed.  
 
 

_____________________ 
M.SEETHARAMA MURTI, J 

22.06.2018  
 
Note:- L.R copy to be marked 
(B/ o) 
RAR 
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